An 18 56 16/2017/AL vé cong nhan hep dong chuyén nhweng quyén sir dung dat la di san
thura ké do mot trong cac dong thira ke chuyén nhwong

Duroc Hoi d&pg Tham phan Toa an nhan dan t6i cao thong qua ngay 14 thang 12 nam 2017 va
duwoc cong bo theo Quyer dinh s6 299/0D-CA ngay 28 thang 12 nam 2017 cua Chanh an Toa an
nhan dan toi cao.

Nguén an lé:

Quyet dinh gidm dbc tham s6 573/2013/DS-GPT ngay 16-12-2013 cua Toda Dan sy Tda &n nhan
dan tdi cao V& vy an dan su “Tranh chap thira ké tai san” tai tinh Vinh Phuc giira nguyén don 1a
chi Phung Thi H1, chi Phung Thi N1, chi Phung Thi H2, chi Phung Thi P véi bi don 1a anh
Phung Vian T; nguoi ¢ quyen loi, nghia vu lién quan gom chi Phung Thi N2, chi Phung Thi H3.
Vi tri ni dung an I¢:

Doan 2 phan “Nhén dinh cua Toa an”.

Khai quat ni dung cia an Ié:

- Tinh huéng an 1¢:

Di san thua ké la bat dong san da dugc Mot trong cac dong thura ké‘ chuyén nhuong. Cac dong
thira ke khac biet va khong phan doi viéc chuyén nhuong dé. So tien nhan chuyén nhuong da
dugc dung dé lo cudc song cua cac dong thura ke. Bén nhan chuyén nhugng da dugc cap giay
chttng nhan quyén st dung dat.

- Gidi phap phéap ly:

Truong hop nay, Toa an phai cong nhan hop dong chuyén nhuong quyén sir dung dat 1a hop
phap va dién tich dat da chuyén nhuong khdng con trong khéi di san dé chia thira ké ma thuoc
quyén str dung ctia bén nhan chuyén nhuong.

Quy dinh cia phap luat lién quan dén an I¢:

Khodn 2 Diéu 170, Diéu 234, Biéu 634, Diéu 697 Bo luat Dan sy nam 2005 (twong dwong voi
khoan 2 Biéu 221, Biéu 223, Biéu 612, Diéu 500 Bo luat Dan sy nim 2015).

Tiwr khoa cia an lé:

“Xac lap quyen so hitu theo thoa thuan”; “Di san”; “Di san thura ké 1a bat dong san”; “Pong thira
ké”; “Chuyén nhuong quyén sir dung dat”.

NOI DUNG VU AN:



Theo don khaoi kién ngay 02-4-2011 va céc loi khai tiép theo nguyén don chi Phung Thi H1, chi
Phung Thi N1, chi Phung Thi P, chi Phung Thi H2 trinh bay:

Bb me nguyén don 12 6ng Phung Vin N va ba Phung Thi G sinh duoc 06 ngudi con la: Phing
Thi N1, Phing Thi N2, Phiing Thi H2, Phing Van T, Phing Thi P, Phiing Thi H1.

Tai san chung cua 6ng Phung Van N va ba Phung Thi G 12 01 ngdi nha cap 4 cing cong trinh
phu trén dién tich dat 398m? & tai khu L, phuong M, thanh phd N, tinh Vinh Phtc, nguon géc dat
do cha 6ng dé lai. Ngay 07-7-1984 6ng Phung Vin N chét (trudc khi chét khong dé lai di chic)
ba Phung Thi G va anh Phung Vin T quan 1y va str dung nha dat trén. Nam 1991 ba Phung Thi G
chuyén nhuong cho 6ng Phung Vin K mot phan dién tich dét trén véi dién tich dat 1a 131m?, con
lai dién tich 267m?, nam 1999 ba Phung Thi G duoc cip gidy chitng nhan quyén sir dung dat. Ba
Phing Thi G mudn cho con gai la chi Phiing Thi H1 mét phan dién tich dat cua ba dé 1am nha ¢
vi hoan canh cua chi Phing Thi H1 di 14y chdng & xa, chong chét nén ba mudn chi vé & cling,
nhung anh Phing Vin T giir gidy ching nhan quyén sir dung dat nén ba Phung Thi G khdng tach
dat cho chi Phiing Thi H1 dugc. Vi vay, chi khai kién ra Toa an budc anh Phing Vian T tra gidy
chang nhan quyén sir dung dét cho ba Phing Thi G. Toa 4n da xir budc anh Phung Vian T phai
tra gidy ching nhan quyén st dung dat cho ba Phung Thi G nhung anh Phung Van T khéng tra.
Vi vay thang 3-2010 ba Phing Thi G da 1ap di chdc véi ndi dung: Dé lai cho chi Phiing Thi H1
dién tich dat 90m? va toan bo cay ci 1am Ioc trén dién tich dat c6 cac chiéu canh: Phia Pong
giap dién tich dat ciia ba Phing Thi G, phia Tay giap nha 6ng N, phia Nam giap duong T, phia
Bic giap nha anh C. Khi 1ap di chiic ba Phiing Thi G hoan toan minh man khée manh, ¢6 ngudi
lam chimg va di chiic 46 da duogc Uy ban nhan dan phuong M chiing thuc. Toan bo dién tich
398m? I cua ba Phuing Thi G vi khi 6ng Phing Van N chét thi ba Phiing Thi G duoc toan quyén
su dung.

Ngay 19-12-2010 ba Phing Thi G chét, toan bo khdi tai san trén vo chong anh Phung Vin T van
quan ly sir dung. Nay cac nguyén don yéu cau Toa an giai quyét phan chia di san thira ké theo di
chic ba Phing Thi G dé lai cho chi Phung Thi H1 12 90m?, phan con lai 12 177m? & nghi chia
theo phép luat, ky phan thira ké caia chi Phung Thi N1, chi Phuing Thi P, chi Phiing Thi H2
nhudng cho chi Phing Thi H1 str dung. Ngoai ra tai san cay coi trén dat va phan dién tich dat
ndng nghiép caa ba Phiing Thi G cac nguyén don khong dé nghi Toa an giai quyét.

Bi don anh Phung Vin T do chi Phuing Thi H3 (1a vo) dong thoi 13 nguoi c6 quyén loi, nghia vu
lién quan trinh bay: chi xac nhan méi quan hé bé me, anh chj em trong gia dinh, tai san bé me dé
lai 12 dién tich dat 398m? & tai khu L, phuong M, thanh phd N va thoi gian bé me chét nhu cac
nguyén don trinh bay 14 ding nhung toan bo cdng trinh xay dung trén dat 1a do vo chdng anh chi
xay dung nim 1997. Nam 1991 ba Phung Thi G tu ¥ ban 131m? cho 6ng Phung Vin K khong
ban bac véi anh Phung Vin T, dugc bao nhiéu tién ba sur dung vao viéc gi anh Phung Van T
khdng biét. Pén nam 1999 ba Phung Thi G duoc cip gidy chirng nhan quyén sir dung dat véi
dién tich con lai 1a 267,4m?, 6ng Phung Vin K ciing duoc cap gidy chirng nhan quyén sir dung
dat ¢ mua cua ba Phing Th; G. Khi ba Phiing Thi G con sng c6 lap di chic hay khdng anh chi
khong biét. Nay cac chi em trong gia dinh khai kién yéu cau chia thira ké theo di chic va theo
phap luat, quan diém cta anh Phung Van T khong ddng y vi b me anh chi ¢c6 mét minh anh 1a
con trai nén anh st dung dé & va thd cling to tién, khong dong y phan chia thira ké. Ngoai ra ba



Phaing Thi G con c6 dién tich dat ndng nghiép nhung anh Phing Vian T khong dé nghi phan chia
thira ké.

Ngudi ¢d quyén loi, nghia vu lién quan chi Phang Thi N2 trinh bay: chi xac nhan méi quan hé b
me, anh chi em trong gia dinh, tai san bé me dé lai dién tich dat 398m? ¢ tai khu L, phuong M,
thanh phé N va thoi gian b me chét nhu cac nguyén don trinh bay 1a dung. Dén nam 1991 me
chi da chuyén nhuong cho 6ng Phung Van K dién tich 131m?, khi chuyén nhuong cac chi déu
biét viéc ‘nay, nhung s tién bao nhiéu chi khéng biét, chi biét me chi da dung sb tién do aé trang
trai ng nan va nuoi cac con. Con lai dién tich 267, 4m? dén nam 1999 me chi da duoc cap gidy
ching nhan quyén st dung dat mang tén Phang Thi G ma hién nay anh Phung Vin T dang sir
dung quan ly. Khi me chi con sdng ¢ 1ap di chic hay khéng chi khdng biét nay céac chi Phing
Thi N1, chi Phiing Thi H1, chi Phuing Thi H2, chi Phiing Thi P yéu cau chia thira ké dién tich dat
trén chi khong dong y vi bd me chi chi co anh Phing Van T 14 con trai nén phai dé anh Phuing
Van T & va tho cing. Néu Toa an giai quyét phan chia thira ké theo phap luat ky phan thira ké
cua ba, chi khéng nhan ma nhuong cho anh Phung Van T dugc hudng.

V6i ndi dung vu an nhu trén;

Tai Ban &n dan sy so tham s6 11/2011/DSST ngay 04-10-2011 Toa &n nhan dan thanh phé Vinh
Yén quyét dinh:

- Chap nhan mat phan yéu cau khoi kién caa chi Phing Thi H1, budc anh Phing Vin T phai c6
tr4ch nhiém thanh toan cho chi Phiing Thi H1 tong sé tién la 340.000.000d (tri gia 68m? dat).
Giao anh Phung Vian T duoc sir dung dién tich dat 68m? tai to ban do s6 32, s6 thira 81 ¢ khu
phd khu L, phuong M, thanh phé N, tinh Vinh Phic (c6 ti can).

- Khang chap nhan yéu cau cia chj Phiing Thi N1, chi Phiing Thi H2, chi Phiing Thi P khai kién
chia thira ké tai san cua ba Phung Thi G theo phéap luat.

Ngoai ra Toa an cap so tham con quyét dinh vé &n phi, quyén khang céo cua cac duong su.

Sau khi xét xtr so tham, ngay 18-01-2011 cac nguyén don chi Phung Thj N1, chi Phung Thi H2,
chi Phung Thi P, chi Phing Thi H1 khang c4o khong dong y véi quyet dinh cta ban dn so tham,
de nghi Toa an chia thura ké theo di chlc va theo phap luat.

Tai Ban an dan sy phic tham sb 06/2012/DSPT ngay 23-2-2012 cua Toa 4n nhan dan tinh Vinh
Phlc quyet dinh: stra Ban an dan sy so tham s6 11/2011/DSST ngay 4-10-2011 cua Toa an nhan
dan thanh pho Vinh Yén.

- Chép nhan yéu cau chia thira ké cua chi Phung Thi N1, chi Phang Thi H2, chi Phiing Thi H1,
chi Phung Thi P.

- Giao cho anh Phung Vén T va nguoi dai dién theo phap luat cia anh Phung Van T 1a chi Phung
Thi H3 di¢n tich 267,4m?, tri gi4 1.337.000.000d4ng s6 thira 8L, tos bin d s6 32 & khu phé L,
phuong M, thanh pho N.



- Anh Phung Vian T va ngudi dai dién theo phap luat cua anh Phung Van T la chi Phung Thi H3
c6 trach nhiém thanh toén tri gia phan thira ké cho chi Phung Thi H1 1a 982.200.000 dong.

K& tir ngay chi Phang Thi H1 c6 don yéu cau thi hanh an néu anh Phung Vian T va nguoi dai
dién theo phép luat ciia anh Phung Van T 1a chi Phung Thi H3 khong thanh toan sé tién trén thi
hang thang anh Phing Vian T, chi Phaing Thi H3 con phai chiu l3i theo muc 14i suét co ban do
Ngén hang Nha nudc Viét Nam quy dinh twong ing vai thoi gian chura thi hanh an.

Ngoai ra, Toa an cap phlc tham con quyét dinh vé an phi.

Sau khi xét xir phtic tham chi Phuing Thi H3, anh Phung Van T ¢6 don yéu cau xem xét lai ban
an dan su phac tham néu trén cta Toa an nhan dan tinh Vinh Phuc.

Tai Quyét dinh s6 131/QD-KNGDT-V5 ngay 12-11-2013 ciia Vién truéng Vién kiém sat nhan
dén t6i cao doi vai Ban an dan sy phic tham s6 06/2012/DSPT ngay 23-2-2012 cua Toa &n nhén
dan tinh Vinh Phuc; v6i nhan dinh:

Toaan cap phuc tham khong dua dién tich dat ba Phung Thi G da ban cho 6ng Phung Van K vao
khoi tai san dé chia la c6 can cur. Toa an cap so thdm xéc dinh di san la tong dién tich dat 398m?
(bao gom ca phan dat da ban cho 6ng Phung Van K) dé chia 1a khong ding.

Tuy nhién, dién tich 267m? dat diing tén ba Phing Thi G phai duoc xac dinh 14 tai san chung cua
vo chong 6ng Phing Vin N va ba Phiung Thi G chua chia. Ba Phung Thi G chi ¢ quyén dinh
doat 1/2 dién tich dat trong tong dién tich 267m? dét chung cua vo chong ba 1a 133,5m2 - 90m?
(d3 cho chi Phiing Thi H1) con lai 1a 43,5m? dugc chia cho 5 thira ké.

Déi vai 1/2 dién tich dat trong tong dién tich 267m? dat chung cua vo chong 1a phan di san cua
6ng Phung Van N dé lai nay da hét thoi higu chia thira ké, anh Phung Van T dang quan Iy thi
duoc tiép tuc quan ly. Toa &n cap phuc tham xac dinh toan bo dién tich 267m? dat la di san caa
ba Phung Thi G d chia theo di chic cho chi Phing Thi H1 90m? dét va phan dat con lai 177,4m?
chia theo phap luat cho 5 ky phan 1a khong dung.

Tai phién toa giam déc tham, dai dién Vién kiém sat nhan dan t6i cao giir nguyén ndi dung
khang nghi cta Vién truong, d¢ nghi Hoi dong xét xir chap nhan khang nghi cua Vién trudng.

NHAN PINH CUA TOA AN:

[1] Can ctr vao céc tai liéu co trong hd so vu &n, thi dién tich 398m? dat toa lac tai khu phd L,
phudng M, thanh phé N, Vinh Phiic ¢6 nguon gdc Ia tai san chung vo chong ong Phung Vian N
va ba Phung Thi G. Ong Phung Vin N va ba Phung Thi G c6 06 ngudi con chung la chi Phiing
Thi H1, chi Phung Thi N1, chi Phung Thi H2, anh Phung Van T, chi Phung Thi P, chi Phung Thi
N2. Ngay 07-7-1984 6ng Phung Vin N chét khong dé lai di chic, ba Phung Thi G va anh Phiing
Vian T quan Iy va st dung nha dét trén.

[2] Nam 1991, ba Phung Thi G Qhuyén nhuong cho 6ng Phung Van K dién tich 131m? trong
tong dién tich 398m? cua thira dat trén; phan dién tich dat con lai cua thira dat 12 267,4m?. Nam



1999 ba Phiing Thi G da duoc cap gidy chiing nhan quyén sir dung dat, dién tich 267,4m?, ba
Phiing Thi G ciing vo chong anh Phung Vian T van quan ly sir dung nha dit nay. Viéc ba Phing
Thi G Chuyén nhuong dat cho ong Phung Vin K cac con ba Phung Thi G déu biét, nhung khong
aicoy kién phan déi gi, cac con cua ba Phung Thi G ¢6 1oi khai ba Phing Thi G ban dat dé lo
cudc sbng caa ba va cac con. Nay 6ng Phung Vin K ciing da dugc co quan nha nuéc cap glay
ching nhan quyén st dung dat. Vi vay, c6 co sd dé xac dinh cac con ba Phung Thi G da dong %
dé ba Phung Thi G chuyén nhuong dién tich 131m? néu trén cho 6ng Phiing Van K. Toa 4n cap
phuc thim khong dua dién tich dat ba Phung Thi G da ban cho éng Phing Vin K vao khdi tai
san dé chia 1 c¢6 can ctr. Toa an cap so tham xac dinh di san 1 téng dién tich dit 398m? (bao
gom ca phan dat da ban cho 6ng Phung Vian K) dé chia la khong dung.

[3] Ngay 19-12-2010 ba Phiing Thi G chét, trude khi chét ba da dé lai di chdc lap ngay 05-3-
2009 c6 nodi dung dé lai cho chi Phuing Thi H1 (con gai ba Phiing Thi G) dién tich 90m? dt trong
tong dién tich 267m? dat trén, di chlc ¢ chiing thuc cua Uy ban nhan dan phuong M ngay 7-3-
2009. Tuy di chiic dwoc 1ap va ching thuc khéng ciing ngay qua Y kién cua Uy ban nhan dan
phuong va 1oi khai cua nhitng ngudi 1am chimg trong di chuc thi ¢6 cin ctr dé xac dinh ba Phung
Thi G Iap di chiic khi con minh man va noi dung di chic theo y nguyén caa ba Phiing Thi G nén
Toa an hai cap chap nhan di chuc la cd ly, c6 tinh.

[4] Tuy nhién, dién tich 267m? dat dung tén ba Phing Thi G, nhung dugc hinh thanh trong thoi
gian hdn nhan nén phai dugc xac dinh 14 tai san chung cua vo chong 6ng Phung Vin N va ba
Phing Thi G chua chia. Ba Phung Thi G chi ¢6 quyén dinh doat 1/2 dién tich dat trong tong dién
tich 267m? dat chung cua vo chong ba. Do d6, phan di san cua ba Phing Thi G dé lai 1a 1/2 khoi
tai san (133,5m?) duoc chia theo di chdc cho chi Phiing Thi H1 (con géi ba Phiing Thi G) la
90m?, con lai 1a 43,5m? dugc chia cho 5 ky phan con lai (trong d6 chi N2 nhuong ky phan thira
ké cho anh Phing Vian T; chi Phung Thi H2, chi Phaing Thi N1 va chi Phing Thi P nhuong ky
phan cho chi Phiing Thi H1). Béi véi 1/2 dién tich dat trong tong dién tich 267m? dat chung caa
vo chong la phan di san ctia 6ng Phiing Van N d¢ lai nay da hét thoi hiéu chia thira ké, anh
Phung Vin T 12 mét trong cac thira ké khong dong v chia, theo quy dinh tai tiéu muc 2.4 muyc 2
phan | caa Nghi quyét s6 02/2004/NQ- HDTP ngay 10-8-2004 ciia Hoi ddng Tham phan Toa &n
nhan dan tdi cao thi khong du diéu kién dé chia tai san chung nén phan dién tich dat nay ai dang
quan ly, str dung thi duoc tiép tuc quan ly, sir dung.

[5] Toa an cp phc tham xac dinh toan b dién tich 267m? dat Ia di san cta ba Phung Thi G dé
chia theo di chuc cho chi Phing Thi H1 90m? dat va phan dat con lai 177,4m? chia theo phép luat
cho 5 ky phan 1a khong dung.

[6] Ngoai ra, anh Phung Van T khong khang cao nhung Toa an lai tuyén anh Phung Van T phai
chiu 200.000 ddng an phi phtc tham. Chi Phing Thi N1, chi Phung Thi H2, chi Phung Thi P ty
nguyén nhudng Ky phan caa cac chi cho chi Phing Thi H1 va dugc Toa chap nhan, chi Phing
Thi H1 1a ho nghéo dugc mién toan b &n phi nhung Toa cap phdc tham khong tuyén tra lai tién
tam @ng 4an phi so tham cho chi Phiing Thi N1, chi Phung Thi H2, chi Phung Thi P déu 1a khong
dung. Vi vay, khang nghi cua Vién truong Vién kiém sat nhan dan t6i cao 13 c¢6 cin cir chap
nhan.



Bai céc 18 trén, can clr vao khoan 2 Piéu 291, khoan 3 Diéu 297 va biéu 299 cua Bo luat TH
tung dan su;

QUYET PINH:

Huay toan bo Ban &n dan sy phidc tham sé 06/2012/DSPT ngay 23-02-2012 cua Toa an nhan dan
tinh Vinh Phuc va Ban &n dan su so thdm s6 11/2011/DS-ST ngay 04-10-2011 ciia Toa an nhan
dan thanh phd Vinh Yén, tinh Vinh Phuc vé vu an “Tranh chap thira ké tai san” gitta nguyén don
chi Phung Thi H1, chi Phung Thi N1, chi Phung Thi H2, chi Phung Thi P véi bi don 1a anh
Phung Vin T va ngudi ¢6 quyén loi, nghia vu lién quan gom chi Phung Thi N2, chi Phang Thi
H3.

Giao ho so cho Toa 4n nhan dan thanh phd Vinh Yén, tinh Vinh Phiic xét xtr so tham lai theo
quy dinh cua phap luat.

NOI DUNG AN LE

“[2] Nam 1991, ba Phb‘mg Thi G chuyén nhirong cho éng Phing Van K dién tich 131m? trong
tong dién tich 398m? cuia thika dat trén; phan dién rich dat con lai cia thira ddt 1a 267,4m” Ném
1999 ba Phing Thi G da dwoc cdp gidy ching nhdn quyén sir dung dat, dién tich 267,4m?, ba
Phung Thi G cung vo Chong anh Phiing Van T van quan Iy siz dung nha dat nay. Viéc ba Phung
Thi G Chuyen nhuong ddt cho éng Phing Vin K cdc con ba Phing Thi G déu biét, nhung khong
aicoy klen phdn doi g, cac con cua ba Phing Thi G ¢d loi khai ba Phing Thi G bdn d‘at daé lo
cugc song cua ba va cac con. Nay ong Phing Van K ciing da duwoc co quan nha nudc cap glay
chitng nhdn quyén siz dung dat. Vi vdy, cé co sé dé xdc dinh cac con ba Phuing Thi G da dong Y
dé ba Phung Thi G chuyén nhwrong dién tich 131m? néu trén cho éng Phing Vin K. Téa dn cap
phic tham khéng dwa dién tich dat ba Phung Thi G dd ban cho 6ng Phiing Vin K vao khoi tai
san dé chia la c¢é can cir. TOa &n Cdp so tham xdc dinh di san 1a tong dién tich ddt 398m? (bao
gom ca phan dat da ban cho éng Phing Vin K) dé chia la khéng ding.”



