5420

CONG BAO/S6 101 + 102/09-02-2008/VBQPPL/ND-CP/186

CHINH PHU

Sé: 11/2008/ND-CP

CONG HOA XA HOI CHU NGHIA VIET NAM

Doc lap - Tu do - Hanh phuc

Ha Noi, ngay 30 thang 01 nam 2008

NGHI PINH
quy dinh vé viéc boi thuomg thiét hai trong trudng hep cudce dinh cong bit
hop phap gay thiét hai cho ngudi st dung lao dong

CHINH PHU

Can cir Ludt té chirc Chinh phi ngay
25 thang 12 nam 2001; |

Can cu Bo6 ludt lao dong ngay 23
thang 6 nam 1994, Ludt sita doi, b6 sung
mét sé diéu cua Bé ludt lao dong ngay
29 thang 11 nam 2006,

Xét d@é nghi cua B truomg B Lao
dong - Thuong binh va Xa hoi,

NGHI PINH:

Chuong I
QUY DBINH CHUNG

Piéu 1. Pham vi diéu chinh

Nghi dinh nay quy dinh trach nhiém
bdi thuong thiét hai, mic bdi thuong
thiét hai va hinh thirc bdi thuong thiét
hai cua td chirc, c4 nhan tham gia dinh
cdng gdy thiét hai cho ngudi sir dung lao

dong trong trudng hgp cudc dinh cong
bi Toa 4n nhan dan tuyén bd 1a bat hop
phép theo quy dinh tai khoan 1 Diéu 179
cua BO luat lao dong duogc stra déi, bd
sung theo Luat stra ddi, b sung mot sb
diéu ciia B luat lao dong ngay 29 thang
11 nam 2006 (sau day viét tit 1a Bo luét
Lao dong).

Viéc boi thudng thiét hai vé tai san cho
nguoi sir dung lao dong theo quy dinh tai
khoan 2 Piéu 179 cua Bo luat lao dong
dugc ap dung theo quy dinh cuia B luat
Dan sy vé boi thuong thiét hai ngoai hop

dong.
Piéu 2. Déi tuong ap dung

1. T chirc cong doan, dai dién tap thé
lao dong, ngudi lao dong tham gia dinh
cong gdy thiét hai cho nguoi st dung
lao d9ng trong cudc dinh cong bi Toa an
nhan dan tuyén bd 1a bit hop phép.
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2. Ngudi sir dung lao dong.

Piéu 3. Nguyén tic boi thuong thiét
hai

1. Thiét hai phai dugc bdi thuong day
du, kip thoi theo yéu cau.

2. Mirc bdi thudng thiét hai duge xéac
dinh trén co s& thiét hai vét chit thuc té.

3. Tén trong, khuyén khich quyén tur

dinh doat cua cac bén.

4. Bao dam quyén, loi ich hop phap
cua ngudi st dung lao dong, nguoi lao
dong dé duy tri va phat trién quan hé lao

dong tai doanh nghiép.

5. Viéc bdi thuong dugc thuc hién
bing tién, hién vat hodc bang viéc thuc

hién mot cong viéc.

Chuong 11
NHUNG QUY DPINH VE
BOI THUONG THIET HAI

Piéu 4. Trach nhiém bdi thuong thiét
hai

1. T chitc cong doan co s& di lanh
dao cudc dinh cong bi Toéa an nhan dan
tuyén bd 1a bat hop phép, giy thiét hai
cho nguoi s dung lao dong cd trach

nhidém bdi thudng thiét hai.

2. Trong trudng hgp cudc dinh céng do

dai dién tap thé lao dong lanh dao bi Toa
an tuyén bd 12 bat hop phép, gay thiét hai
thi nhitng nguo1 dugc cir lam dai dién
cho tap thé lao dong va nhimg ngudi lao
dong tham gia dinh cdng phai chiu trach
nhiém c4 nhan theo phan trong viéc thuc
hién nghia vu bdi thuong thiét hai cho
ngudi sir dung lao dong.

Piéu 5. Yéu cu bdi thuong thiét hai

1. Ngudi st dung lao dong c6 quyén
yéu clu td chirc cong doan quy dinh tai
khoan 1 Piéu 4 Nghi dinh nay hodc dai
dién tap thé lao dong va nhimg ngudi lao
d6ng tham gia dinh coéng quy dinh tai
khoan 2 Diéu 4 Nghi dinh nay phai bdi
thuong thiét hai do dinh cong bit hop
phap gdy ra. Thoi han yéu cdu 13 mét
nam, ké tir ngay quyét dinh cta Toa 4n
vé tinh bat hop phap clia cudc dinh cong

cO hiéu luc.

2. Yéu ciu bdi thuong thiét hai dugc
thé hién bang vin ban, bao gdm nhimg

ndi dung cha yéu sau day:

a) Gia tri thiét hai va cac bang chimg
chirng minh gia tri thiét hai;

b) Mirc yéu cau bdi thudng;

¢) Phwong thirc bdi thuong;

d) Thoi han thuc hién viéc bdi thudng.

3. Vian ban yéu ciu bodi thudng thiét
hai va cac tai liéu lién quan dugc guri dén
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td chirc cong doan hoic dai dién tap thé
lao dong da lanh dao cudc dinh cong,
ddng thoi giri dén S Lao dong - Thuong
binh va X4 héi, Lién doan lao dong tinh,
thanh phé truc thuoc Trung uong noi xdy

ra cudc dinh cong.

Pidu 6. Xac dinh thiét hai dé bdi
thudng

Thiét hai do cudc dinh cong bat hop
phap gdy ra bao gOm tai san ciia doanh
nghiép bi thiét hai truc tiép do viéc ngimg
san xuit, kinh doanh vi 1y do dinh cong.
Trong trudng hop hai bén khong nhat tri
v& gié trj thiét hai thi c6 quyén yéu cau td
chirc trung gian xac dinh gia tri thiét hai.
Chi phi x4c dinh gia tri thiét hai do bén
yéu ciu thanh to4n.

Pitu 7. Mirc yéu ciu bdi thudng thiét
hai

Miic yéu cdu boi thudong thiét hai dugc
tinh trén co s& xac dinh thié€t hai theo quy
dinh tai Piéu 6 Nghi dinh nay. Mirc bdi
thudng thiét hai téi da khong vuot qua
ba (03) thang tién luong, tién cong lién
ké trude ngay dinh cong dién ra theo hop
d6ng lao dong ciia nhitng ngudi lao dong

tham gia dinh cong.

Diéu 8. Thuong luong mirc boi thuong
thi€t hai tai doanh nghi€p

1. Trong thoi han 10 ngay, ké tir ngay

nhan dugc yéu cau boi thuong thiét hai,
dai dién Ban Chép hanh Cong doan co s&
hodc dai dién tap thé lao dong cé quyén
yéu cdu ngudi st dung lao dong tién
hanh thuong lugng vé van dé boi thudng
thiét hai.

2. Yéu cau tién hanh thuong luong
duoc 14p bang van ban néu rd thdi gian,
dia diém tién hanh thuong luong va duoc
giri cho nguoi sir dung lao dong, S& Lao
dong - Thuong binh va Xa hdi, Lién doan
lao déng cép tinh.

3. Trong thoi han ba (03) ngay, ké tir
khi nhan dugc yéu cau tién hanh thuong
lugng, ngudi sir dung lao ddng phai t6
chirc tién hanh phién hop dé thuong
lwong v6i dai dién Ban Chap hanh Cong
doan hoic dai dién tip thé lao dong.
Trudng hop chua thé t6 chirc thuong
luong dugc, ngudi sir dung lao dong phai
tra 161 bang vin ban, néu 15 1y do va cé
trach nhiém xac dinh tho1i gian cho cudc

thuong lwong tiép theo.

4. Hai bén c6 quyén moi dai dién co
quan quan 1y nha nuéc vé lao dong, t6
chitc cong doan dia phuong, dai dién
nguoi st dung lao dong & dia phuong
tham gia phién hop thwong lugng. Toan
bd ndi dung cua phién hop thuong luong

phai duoc lap bién ban.
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5. Trong trudng hop, hai bén nhét tri
vé& mirc bdi thuong, cach thirc boi thuong
thiét hai thi c6 trach nhiém chap hanh, trir
truromg hop c6 thoa thuén khac. Bién ban
phién hop thuong luong 1a co s& phap ly
x4c dinh quyén va nghia vu cta cic bén
lién quan co6 trach nhiém thyuc hién viéc
bdi thudng thiét hai.

Pidu 9. Khéi kién yéu cau doi boi
thuong thiét hai

Ngudi st dung lao dong c6 quyén
khoi kién ra Toa an nhan dén cip huyén
noi xy ra cudc dinh cong doi boi thudng
thiét hai trong trudéng hop:

1. Phia dai dién ngudi lao ddng tir chéi
thuong luong;

2. Viéc thuong luong khong dat két

qua;

3. Bén c6 nghia vu bdi thuong thiét
hai khong thuc hién dung thoa thuén cam
két vé bdi thuong thiét hai.

Pidu 10. Thuc hién bdi thudng thiét
hai

1. Trudng hop t6 chirc cong doin co
s& di lanh dao cudc dinh cong bi Toa an
nhén dan tuyén bd 1a bat hop phap phai
bdi thuong thiét hai cho ngudi sir dung
lao dong thi ngudn kinh phi bdi thuéng
duogc 14y tir tai san cua té chirc cong doan
co s& theo hudng dan ciia Bo Tai chinh.

2. Truong hop dai dién tip thé lao
dong lanh dao dinh cong bi Toa 4n nhén
dan tuyén bd 1 bat hop phap thi dai dién
tap thé lao dong va nhitng ngudi lao
d6ng tham gia dinh cong phai chiu trach
nhiém theo phan ddi vai thiét hai da gy

ra cho ngudi str dung lao dong.

Péi voi ngudi lao dong tham gia dinh
cong, viéc boi thuong thiét hai duoc
khdu trir din vao tién luong, tién cong
hang thang ctia ngudi d6. Mitc khau trir
t6i da ciia mot 1an 14 khong qua 30% tién
lwong, tién cong thang theo hop dong lao
dong cua ngudi lao dong.

Trudng hop ngudi lao ddng cham dirt
quan hé lao dong trudc khi hoan thanh
nghia vu bdi thudng, phén béi thudng con
lai dugc tinh 13 khoan ng cua ngudi lao

dong dbi v&i ngudi sir dung lao dong.

Chuong III
PIEU KHOAN THI HANH

Piéu 11. Hiéu luc thi hanh

Nghi dinh nay c¢6 hiéu luc thi hanh sau
15 ngay, ké tir ngay déing Cong bao.

Piéu 12. Trach nhiém huéng dan va
thi hanh

1. B6 Lao dong - Thuong binh va Xa
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hoi phdi hop cac co quan, t6 chirc lién chiu trach nhiém thi hanh Nghi dinh
quan huéng dan thi hanh Nghi dinh nay. nay./.

2. Cac B0 trudng, Thu trudéng co quan
ngang Bo, Thu truéng co quan thudc TM. CHINH PHU
Chinh phi, Chi tich Uy ban nhan déin THU TUONG
tinh, thanh phé truc thudc Trung wong va
cac co quan, t6 chirc, ca nhén lién quan Nguyén T4n Diing



