TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI'DA NANG Pgc 1ap - Tw do - Hanh phuc

Ban 4n sb: 06/2024/HC-PT
Ngay: 19/01/2024
Vv: “Khiéu kien quyet dinh hanh chinh”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan Hgi dong xét xiv phiic thdm gom cé:

Thdam phdn — Chui toa phién toa: 6ng Nguyén Vin Tao

Cdc tham phadn: ong Vo Ngoc Thong

ba Tran Thi Kim Lién

- Thu ky phién toa: 6ng Tran Xuan Loc - Thu ky Toa an nhan dan cap
cao tai Pa Nang.

- Pai dién Vién kiém sat nhan déan cdp cao tai Pa Nang tham gia phién
toa: ong Lé Vin Thanh — Kiém sat vién.

_ Ngay 19 thang 01 nam 2024, tai tru s6 Toa an nhan dan cip cao tai Da
Nang xet xu phuc tham cong khai vu an hanh chinh thu Iy s6 319/2023/TLPT-
HC ngay 21 thang 11 nam 2023, vé& “Khiéu ki¢én quyét dinh hanh chinh”. Do
Ban an hanh chinh so tham s6 19/2023/HC-ST ngay 22 thang 9 nam 2023 cua
Toa an nhan dan tinh Quang Binh bi khang cdo. Theo Quy¢t dinh dua vy an ra
x€t xir phuc tham s6: 497/2023/QD-PT ngay 29 thang 12 ndam 2023; gifta cac
duong su:

- Nguwoi khdi ki¢n: ong Pham Cong H, sinh nam 1956; dia chi: s6 nha D
L, thon F, xa L, thanh phd B, tinh Quang Binh. C6 mat.

- Ngwoi bi kién: Uy ban nhan dan thanh phd P, tinh Quang Binh.
’ Nguwoi dai dién theo phdp ludt: 6ng Hoang Ngoc P — Churc vu: Chu tich.
Vang mat (c6 don xin xét xur vang mat).
Nguoi bdo vé quyén, loi ich hop phdp: ong Lé Tué'n} L— Chtrc vu: Phé
Trudng phong Tai nguyén va Moi truong thanh pho D. Vang mat.
NOI DUNG VU AN:

Theo don khdi kién, tai cic phién doi thogi va tai phién toa so thim,
nguoi khoi kién 6ng Pham Cong H trinh bay:
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Nam 1990, ong du:orc UBND xa L, thi xa D, tinh Quang Binh cap mot 16
dat c6 dién tich 338,6 m” va dng da ndp 18 phi tién sir dung dit theo quy dinh tai
thoi diém d6 1a 300.000 dong Su viéc trén dugc ba Pham Thi L1 xac nhan nam
1990 Itc d6 ba 1am pho chu tich UBND x4 L. Sau d6 xi L thu hdi hd so cp dat
ctia ong va UBND thi x4 P (nay 1a UBND thanh phd D) ra quyét dinh cép 16 dat
nay cho 6ng Nguyén Vin T.Sau 20 nim khiéu kién dén ngay 13/12/2010,
UBND thanh phé D, tinh Quang Binh cap cho 6ng mot trong hai 16 dat & duong
H va Puong T, ong chon 16 dit ¢ dudng H véi dién tich 102m* Ngay 20 thang 9
nam 2012, UBND thanh phd P ¢ cong van 791/UBND-TNMT guri cho 6ng va
yéu cau ndp nghia vu tai chinh khong thong qua hinh thirc dau gia d6i vai 16 dat
102m?* ¢ duong H.

Theo cong vin sd 302/UBND-TNMT ngay 06/3/2023 ctia UBND thanh
phd D tra 16i thi truong hop ciia dng khong du diéu kién dé duoc giao dat khong
thong qua hinh thtic dau gia. Nhu vay, UBND thanh phé P 4p dung diém g
khoan 1, 2 Piéu 118 luat dat dai nim 2013 vao trudng hop cua ong la khong
dung vi UBND thanh phd P giai quyét sai nén hoan tra dat lai cho 6ng. Mit
khac, theo Cong vin sd 302/UBND-TNMT ngay 06/3/2023 ciia U tra 10i va theo
bao cdo ciia Chi nhanh VP diang ky dat dai TP . tra 1oi thi hién tai 6ng c6 02 thira
dat trén dia ban TP ., dé cin ctr vao cac quy dinh luat dat dai 2013 cho rang ong
khong du diéu kién dé duoc giao dat, khong thong qua hinh thic dau gia 1a
khong dtng, vi hién nay mot ngudi cé thé sir dung nhiéu thira dit thong qua mua
ban chuyén nhuong.

Vi védy, 6ng khong déng y véi noi dung tra 10i tai Cong van sb
302/UBND-TNMT ngay 06/3/2023 cta U vé viéc 6ng khong du diéu kién dé
dugc giao dat khong thong qua hinh thirc dau gia. Nén ong khai kién yéu cau
Toa 4n nhan dan tinh Quang Binh tuyén huy Céng van sé 302/UBND-TNMT
ngay 06/3/2023 cia UBND Thanh phd D.

Ngwoi ngwoi bi kién trinh bay y kién:

Khéng chip nhin yéu cau khai kién huy Cong vin s6 302/UBND-TNMT
ngay 06/3/2023 cuaa U, vi cac ly do sau:

Cian cu diém g khoan 1,2 DPiéu 118 Luat dat dai niam 2013 thi 6ng H
khéng thudc trudng hop duogc giao dat. Ong Pham Cong H di duwoc UBND x4 L
(cli) cAp mot 16 dat (cap trai thAm quyén) tai khu vuc tiéu khu D, phuong B vao
nam 1990 (tai khu vuc Phan Dinh P doan tir bung binh H dén duong F). Tuy
nhlen sau d6 UBND xi L da thu lai toan bd hd so, gidy to co lién quan dén
quyén st dung dit cia 6ng H. Khu vuc dat néi trén da dugc UBND thi x4 D
giao cho 6ng Nguyén Vin T st dung theo Quyét dinh sd 187/Qb-UB ngay
29/4/1991 (hién 6ng T dang su dung va da duoc UBND thanh phé D cap Gidy
chtng nhan quyén st dung dat). Trén co s& dé nghi cia UBND phuong B ngay
26/11/2007 tai Pon xin cap dat lam nha & dé ngay 08/11/2007 cta 6ng H, ngay
17/11/2008 Phong T1 da co6 Cong vin sd 97/TNMT dé nghi S¢ T2 hudng dan,
chi dao ddi véi viée thuc hién nghia vu tai chinh trong truong hop cép lai 16 dat
khac theo nhu ciu ctua ong H. Theo Céng vin s6 194/TNMT-TTr ngay
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03/4/2009 cua S¢ T2 thi d6i vai truong hop 6ng H khi dugc xét giao dat phai
thuc hién nghia vu tai chinh theo quy dinh tai Nghi dinh s6 198/2004/ND-CP
ngay 03/12/2004 cua Chinh phu vé thu tién st dung dat va Thong tu sb
117/2004/TT-BTC ngay 07/12/2004 ctia Bd T3 huéng dan thuc hién Nghi dinh
s6 198/2004/ND-CP ngay 03/12/2004 cua Chinh phu.

Ngay 22/02/2011, 6ng H da c6 don dé nghi duoc giao 16 dat s6 07, to ban
d6 diéu chinh quy hoach mé rong Trudng Dén toc ndi tra tinh, phudng B dé su
dung vao muc dich lam nha &. UBND phuong B d4 ¢6 To trinh s6 02 TT/UBND
ngay 18/3/2011 vé viéc dé nghi giao dat lam nha & khong thong qua hinh thic
dau giad cho 6ng Pham Coéng H; UBND thanh phé di c6 Cong van sb
276/UBND-TNMT vé viéc xét giao dat khong thong qua hinh thie dau gia cho
6ng Pham Cong H, tai phuong B. Theo d6, UBND thanh phé dé& nghi UBND
tinh xem xét, chdp thuan chu truong giao dat khong théng qua hinh thirc du gia
cho 6ng Pham Cong H va dé nghi chi dao viéc xac dinh nghia vu tai chinh khi
duoc giao dat dbi voi trudng hop 6ng H. Thuc hién chi dao cia UBND tinh tai
Cong van sd 1054/UBND-KTTH ngay 30/5/2011, ngay 03/8/2011 S& T2 di ¢6
Cong van sd 632/TNMT-QHKH vé viéc hop xét giao dat 1am nha & khong qua
hinh thire dau gia cho 6ng Pham Cong H va da théng nhat dé nghi UBND tinh
dong y chu truong giao cho UBND thanh phd P lam thu tuc giao dat 1am nha &
cho ong H khong thong qua hinh thitc ddu gia, véi nghia vu tai chinh 1a thuc
hién thu tién sir dung dat tai thoi diém giao dat, hinh thtrc ndp tién 1a 100% gia
dat & theo quy dinh cia UBND tinh. Tuy nhién, ong H c6 cac don kién nghi vé
mirc ndp nghia vu tai chinh 100% tién sir dung dat khi duoc giao dat 1a chua
thoa dang va di dwoc UBND thanh phd xem xét, tra 10i tai Cong van sb
791/UBND-TNMT ngay 20/9/2012 va Céng van sb 270/UBND-TNMT ngay
24/3/2014. Tix d6 dén ngay 30/6/2014, ong H khong thyc hién theo ndi dung cac
vin ban néi trén dé duoc giao dat khong thong qua hinh thire dau gia.

Ngay 30/8/2022, Thanh uy B ¢6 Phiéu chuyén s6 118-PC/TU chuyén don
ctia 6ng Pham Cong H tru tai thon F, xi L, thanh phd D dé ngay 30/8/2022 dén
UBND thanh phé P. Pon ong H c¢6 ndi dung dé nghi xem xét cap dat cho gia
dinh 6ng va khong thuc hién nghia vu tai chinh. Can c&t quy dinh tai diém g
khoan 1, diém g khoan 2 Diéu 118 Luat Pat dai nam 2013; UBND thanh phd P
da c6 Cong van sd 302/UBND-TNMT ngay 06/3/2023 vé viéc giai quyét don
ctia ong Pham Cong H, trd tai thon F, xa L, thanh phd B. Viéc UBND thanh phd
tra 101 cho ong H theo Cong van noi trén la thuc hién ding theo quy dinh tai
Piéu 20 Thong tu s6 05/2021/TT-TTCP ngay 01/10/2021 cua Thanh tra Chinh
phu quy dinh vé& quy trinh xtr I don khiéu nai, don t6 cdo, don kién nghi, phan
anh. Do d6 viéc ong Pham Cong H khai kién Uy ban nhan dan T dé nghi hay
Cong vin sé 302/UBND-TNMT ngay 06/3/2023 cua U 1a khong c6 can ct.

Tai Bin dn hanh chinh so thim so 19/2023/HC-ST ngay 22 thang 9
nam 2023, Toa an nhan dan tinh Qudang Binh da quyét dinh:

Ap dung Picu 30, khodn 3 Diéu 32 va diém a khoan 3 Dicu 116 Luit t6
tung hanh chinh. Can cit Nghi dinh s6 198/2004/ND-CP ngay 03/12/2004 cua
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Chinh phu. Can ctr Diém a khoan 2 Biéu 193 Luat t6 tung hanh chinh; Piéu 54,
Bleu 55, diém g khoan 1, khoan 2 Piéu 118 Luat dit dai nam 2013; Nghi quyét
sO 326/2016/UBTVQH14 Ngay 21/12/2016 cta Uy ban Thuong vu Qudc hdi,
xXue:

Khong chﬁp nhan yéu ciu khoi kién cua ong Pham Cong H vé yéu cau
huy Cong van s6 302/UBND-TNMT ngay 06/3/2023 cua UBND thanh pho D.

Ngoai ra, ban 4n so thim con quyét dinh vé an phi va coéng bd quyén
khang cao theo quy dinh cua phap luat.

- Ngay 25/9/2023, 6ng Pham Cong H khang cao toan by Ban an hanh
chinh so tham s6: 19/2023/HC-ST ngay 22 thang 9 nam 2023 cua Toa an nhan
dan tinh Quang Binh.

Tai phién toa, Dai dién Vién kiém sat nhian dan cap cao tai Pa Nang
phat biéu quan diém ve gidi quyét vu an:

- Ve viéc chap hanh phdp lugr: Tham phan, Hoi dong xét xir, Thu ky va
nguoi tham gia t6 tung da thyc hién dung cac quy dinh ctua phap luat to tung
hanh chinh.

- Vé néi dung: Dé nghi Hoi dong xét xir bac khang cio cta 6ng Pham
Cong H; gilt nguyén quyét dinh cia ban an so tham.

NHAN PINH CUA TOA AN

Sau khi nghién ctru cac tai li¢u, chiing ctt c6 trong ho so da dugc xem
x¢€t tai phién toa va két qua tranh luan, xét thay:

[1]. Xét khang cdo ctia 6ng Pham Cong H:

Theo cac tai li¢u co tai hé so vu an thé hién vao nam 1990 6ng H duogc
UBND x3 L cap cho 01 16 dét tai khu vye tiéu khu D, phuong B. Tuy nhién sau
d6, UBND x4 L di thu hoi ho so, gidy to co lién quan dén viéc giao dat cho 6 ong
H va dén nam 1991, Uy ban nhéan dan thi x3 D cip thira dat trén cho 6ng Nguyén
Vian T theo Quyét dinh s6 187/QD-UBND ngay 29/4/1991. Nim 2007, trén co
s¢ don xin cap dat ctia 6ng Pham Cong H, cac co quan co thAm quyen dong
cap lai cho ong H mot trong hai vi tri do 6ng chon. Ong chon & vi tri gan truong
Dan toc ndi tra tinh Q. Sau d6 Uy ban nhéan dan thanh pho b c6 van ban so
791/UBND-TNMT ngay 20/9/2012 thong bao ong H duoc cap dat khong thong
qua hinh thirc dau gia nhung phai ndp nghia vu tai chinh 1a gia tri quyén sir dung
dat theo gia dat cua Uy ban nhan dan tinh quy dinh tai thoi diém d6 nhung 6ng
H khong ddng ¥ ndp tién, nhan thay:

- Can ct Piéu 33 Luat Pét dai nam 2003; Piéu 54 Luét Pét dai nam 2013;
Piéu 3 Nghi dinh 198/2004/ND-CP ngay 03/12/2004 ciia Chinh phii vé thu tién
str dung dat, thi .ong Pham Cong H khong thudc d6i twong dugc Nha nude giao
dat khong thu tién sir dung dat.
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Ph%E1%BA%A1m%20C%C3%B4ng%20Hi%E1%BB%81n%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201956%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20s%E1%BB%91%20nh%C3%A0%20403%20L%C3%BD%20Th%C3%A1nh%20t%C3%B4ng,%20th%C3%B4n%206,%20x%C3%A3%20L%E1%BB%99c%20Ninh,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20H%E1%BB%9Bi,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Hi%E1%BB%81n
https://trolyao.toaan.gov.vn/l%20link/o%20tr%C6%B0%E1%BB%9Dng%20D%C3%A2n%20t%E1%BB%99c%20n%E1%BB%99i%20tr%C3%BA%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20tr%C6%B0%E1%BB%9Dng%20D%C3%A2n%20t%E1%BB%99c%20n%E1%BB%99i%20tr%C3%BA%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BB%A6y%20ban%20nh%C3%A2n%20d%C3%A2n%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20H%E1%BB%9Bi
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Hi%E1%BB%81n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Hi%E1%BB%81n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Ph%E1%BA%A1m%20C%C3%B4ng%20Hi%E1%BB%81n%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201956%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20s%E1%BB%91%20nh%C3%A0%20403%20L%C3%BD%20Th%C3%A1nh%20t%C3%B4ng,%20th%C3%B4n%206,%20x%C3%A3%20L%E1%BB%99c%20Ninh,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20H%E1%BB%9Bi,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh

- Mit khac theo quy dinh tai khoan 2 Piéu 118 Luat Dt dai nam 2013 thi
ong H ciing khong thudc trudng hop khong ddu gid quyén sir dung dat khi Nha
nudc giao dit, cho thué dat.

Tir nhan dinh trén, xét thiy an so thdm khéng chip nhan yéu cau khoi
kién ctia 6ng Pham Cong H vé yéu cau huy Coéng vin s6 302/UBND-TNMT
ngay 06/3/2023 ctua U la c6 can ctr, dang quy dinh phap luat. Ong H khang cdo
nhung khong c6 tai li¢u, ching cir nao madi cod the 1am thay doi noi dung vu an,
nén khong c6 so sé chap nhan; giit nguyén quyét dinh cia ban an so tham.

[2] V& an phi phuc thim: Do khang cdo khong dugc chap nhan nén 6ng
Pham Coéng H phai chiu an phi hanh chinh phtc tham. Tuy nhién 6ng H 1a nguoi
cao tudi va c6 don xin miém 4&n phi, nén da di€u kién dé mién an phi phuc tham.

Vi cac 1€ trén;

Can cir khodan 1 Piéu 241 Ludt t6 tung hanh chinh.

QUYET PINH

1. Bac khang cao cua 6ng Pham Cong H; giir nguyén quyét dinh cta Ban
an hanh chinh so tham s6 19/2023/HC-ST ngay 22/9/2023 cua Toa 4n nhan dan
tinh Quang Binh.

2. Vé an phi phtic thdm: Ong Pham Cong H duoc mién an phi hanh chinh
phac tham.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noinhgn: ~ TM. HQI PONG XET XU PHUC THAM
- Toa an nhan dan toi cao; = , > A~ .
- VKSND cp cao tai Da Nang: THAM PHAN- CHU TQA PHIEN TOA

- TAND tinh Quéng Binh;

- Cuc THADS tinh Quang Binh,;

- Nhitng ngudi tham gia t6 tung;

- Luu HSVA, PHP, TL. (Dﬁ ky)

Nguyén Vin Tao
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Ph%E1%BA%A1m%20C%C3%B4ng%20Hi%E1%BB%81n%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201956%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20s%E1%BB%91%20nh%C3%A0%20403%20L%C3%BD%20Th%C3%A1nh%20t%C3%B4ng,%20th%C3%B4n%206,%20x%C3%A3%20L%E1%BB%99c%20Ninh,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20H%E1%BB%9Bi,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh

