TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
TINH AN GIANG DPoc 1ap — Tw do — Hanh phuc

Ban an s6: 05/2023/KDTM-PT
Ngay: 20/3/2023 ‘ 9
VIV “Tranh chap hop dong bdao hiém”

NHAN DANH
NUOGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH AN GIANG

- Thanh phan Hpi dong xét xvr phiic thdm gom co:

Tham phdn - Chii toa phién toa: Ong Luu Hiru Giau.

Cdc Thiam phdn: Ong Tran Minh Hai;

Ong Nguyén Hoang Tham.

- Thuw ky phién toa: Ba V5 Thi Mong Cam — Thu ky Toa 4n nhan dan tinh
An Giang.

X - Dgi dién Vién kié:m sat nhdan dan tinh An Giang tham gia phién toa:
Ong Vi Hong Thanh - Kiém sat vién.

Trong ngay 20 thang 3 ndm 2023 tai try s¢ Toa 4n nhén dén tinh An
Giang xét xu phac tham cong khai vu an kinh doanh thuong mai thy 1y so
01/2023/TLPT-KDTM ngay 09 thang 02 ndam 2023 ve viéc “Tranh chdp hop
dong bao hiem”.

Do Ban an kinh doanh thuwong mai so tham sé: 23/2022/KDTM-ST
ngay 02 thang 12 ndm 2022 cua Toa an nhan dan thanh pho Long Xuyén, tinh
An Giang bi khang cao.

Theo Quyét dinh dwa vu 4n ra xét xu phuc :[hﬁm s6: 02/2023/QDXXPT-
KDTM ngay 09 thang 02 nam 2023 va Quyét dinh hodn phién toa so:
02/2023/QDb-PT ngay 01 thang 3 ndm 2023 gitra:

1. Nguyén don: Cong ty Trach nhiém hiru han Thuong mai Xuat nhap
khau DN.

- Ngueoi dai dién theo phdp ludt: Ong V3 PN - Chire vu Giam déc.

bia chi tru sé: Ap BQ, xa HA, huyén CM, tinh An Giang.

- Nguroi dai dién theo uy ?quyé‘n cua nguyén don Cong ty Trach nhiém hitu
han Thuwong mai Xudt nhdp khau DN:

Ong Nguyén Khéc X, sinh nam 1979. Dia chi: S6 37TT6 Khu d6 thi VP,
phuong PL, quan HD, thanh pho HN. (Theo giay Gy quyén ngay 05/8/2020)

Ba Nguyén Thi Tuyét L — Chuic vu: Pho Giam ddc. (Theo gidy uy quyén
ngay 01/3/2023)



- Nguoi bao vé quyén va loi ich hop phdp cua Cong ty Trach nhiem hitu
han Thuong mai Xudt nhdp khdau DN:

C)ng Tran Tién V — Luat su cta Vin phong Luat su Tran Tién V, thudc
Doan Luat su tinh An Giang.

Ba HO Hoang P — Luat su ciia Vin phong Ludt su HO Hoang P, thudc
doan Luat su tinh An Giang.

2. Bi don: Tong Cong ty Co phan Bao hiém BD.

- Nguoi dai dién theo phdp luqt: Ong Nguyén Kim L — Chtc vu Tong
Giam doc.

Dia chi tru sé: S6 95, phd TTT, phuong DV, quan CG, thanh phd HN.

- Nguroi dai dién theo ity quyén ciia Tong Cong ty Co phan Bdo hiém BD:

Ba Dang Thi Mai H - Pho Giam ddc Ban phéap ché - KSNB - PTL Dia chi
lién lac: SO 95, phd TTT, phuong DV, quan CG, thanh pho HN.

7 Ong P4 Minh T - Truong Phong Giam dinh Tong Cong ty C(X)’phﬁn Bao
hiém BD (PTI). bia chi: S6 5/2 duong TDT, phuong MB, thanh pho LX, tinh
An Giang.

Bét,Trﬁn Hong D; Pia chi lién lac: S6 95, phd TTT, phuong DV, quan CG,
thanh pho HN.

(Theo Glay uy quyen s6 133/GUQ-PTI-PC, ngay 20/02/2023 ciia Tong
Cong ty Co phan Bao hiém BD).

3. Nguoi ¢ quyén loi, nghia vu lién quan: Ngan hang Thuong mai co
phan DNA. Dia qhi tru s&: Tru so s6 25 THD, Quan HK, thémh pho HN. Dia chi
chi nhanh AG: S6 317 duong THD, phuong ML, thanh pho LX, tinh AG.

4. Nguoi khang cdo: Cong ty Trach nhiém htru han Thuong mai Xuat
nhap khau BN la nguyén don trong vu an.

Tai phién toa c6 mat cac ong ba Nguyen Khic X, Nguyen Thi Tuyét L,
Ho6 Hoang P, Pang Thi Mai H, 6 Minh T, Tran Hong D; vang mit cac duong
su con lai.

NOI DUNG VU AN:
Theo ndi dung 4n so' thim:

Phan trinh bay cia nguyén don do éng V6 PN la ngwoi dai dién theo
phdp ludt cua nguyén don Cong ty Trach nhiém hitu han Thuong mai Xudt nhdp
khau DN va 0ng Nguyén Khdic X la nguoi dai dién theo ity quyén ciia nguyén
don trinh bay:

Ngay 13/5/2019, Cong ty Trach nhiém hitu han Thuong mai Xuat nhap
khau PN va Cong ty Bao hiém BD An Giang ky két Hop dong bao hiém hoa
hoan va cic rai ro dic biét bao gdm bao hiém chay, nd bat budc sb
0000058/HD/017-03/PHH.TS.3.2/2019 ngay 13/5/2019 c¢6 hiéu luc tir ngay
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04/4/2019 d‘é'n ngay 04/4/2020 “Hop dépg bao hiém hoa hoan va cac rui ro dac
bi¢t bao gom bao hiém chdy, n6 bat budc”. Tong s6 tién bao hiém la
48.330.125.550 dong.

Cung ngay Cong ty Bao hlem cip Glay chimg nhan bao hiém “Béo hiém
hoa hoan va rui ro dic biét bao gdm chay nd bét budc”.

Khi ky hop dong bao hiém sé 0000058/HD/017-03/PHH.TS.3.2/2019
ngay 13/5/2019 hai bén c6 théa thuan trach nhiém bao hiém: hoa hoan va céc rti
ro dac biét bao gém chay, nd bat budc. Trong do, bao hiém gém bao hiém do
gibng, bao dugc xac dinh 1a rai ro dac biét.

Ngay 13/5/2019, Cong ty Trach nhiém hiru han Thuong mai Xuat nhap
khau DN da tra phi bao hiém véi s6 tién 79.744.707 ddng theo hoa don gia tri
gia ting s6 000417, vao ngay 13/5/2019.

Ngay 23/7/2019, xay ra ton that (nguyén nhan giong bao). Hai bén c6
kiém tra thiét hai c6 1ap bién ban giam dinh nguyén nhan t6n that.

Ngay 05/8/2019, Cong ty Bao hiém BD An Giang tra 15i bang Thong bao
s6 061/2019/TB-PTIAG “Vé viéc Thong bao pham vi, trach nhiém cua HDBH
d6i v6i su c6 ton that nha kho, xuong ciia Cong ty Trach nhiém hitu han
Thuong mai Xuat nhap khau DN xay ra ngay 23/7/2019”, ndi dung:

“Loai hinh bdo hiém dwoc ky két theo Hop dong sé 0000058/HD/017-
03/PHH.TS.3.2/2019 ngay 13/5/2019 giita PTI An Giang va Cong ty Trach
nhiém hitu han Thuong maqi Xudt nhap khau DN la bao hiém héa hoan va rii
ro ddc biét bao gom chdy, né bdt budc, dp dung Quy tac bdo hiém héa hoan va
cdc rui ro dac biét ban hanh kem theo Quyét dinh so 268/0P-PTI, ngay
16/9/2016 ciia Tong Giam doc Cong ty C6 phan Bdo hiém BD va Nghi d‘mh SO
23/2018/NP-CP, ngay 23/02/2018 ciia Chinh phii quy dinh vé bdo hiém chdy,
né bdt buéc. Pham vi bdo hiém la: rii ro A (chdy, sét danh, né) + rii ro B (né).

Nguyén nhan ton that cia khung nha xwéng, vin phong (8.655m° +
9.’713,7m2) thoi diem ngay 23/7/2019 dwoc xac dinh la do mua to gio lon gay
loc xoay (giong bdo).

Do dé, ton that trén khong thugc pham vi, trach nhiém cua hop dong bao
hiém (do nguyén nhan ton that khong thugc cac nguyén nhan duoc bdo hiém
theo hop dong bdo hiém da ky két).

Khong chap nhan viéc Cong ty Bao hiém BD An Giang tra 10i nhu noi
dung néu trén Cong ty Trach nhiém hiru han Thuong mai Xuat nhap khau DN
tiép tuc khiéu nai.

Ngay 16/8/2019, Tong Cong ty C6 phan Bao hiém BD tra 10i cong ty
bang Cong vin sb 3451/PTI-TSKT, ngay 16/8/2019 “Vé viéc phuc dap don
khiéu nai cua Cong ty Trach nhi¢m hiru han Thuong mai Xuit nhap khau PN dé
gui ngay 12/8/2019”, nd1 dung:



“l1. HDBH s6 0000058/HD/017-03/PHH.TS.3.2/2019 ngay 13/5/2019
dwoc ky ket tudn thu theo cac quy dinh cua phap ludt va dung theo cdc thoa
thuan dwoc ghi tréen HPBH.

2. Quy Céng ty da thwc hién ding va day di cdc diéu kién, diéu khodn
HPBH nén chiing t6i cé trach nhiém béi thuong theo diing cam két cia HPBH
da ky két.

Cdc rii ro duoc bdo hiém di néu trong HPBH gom rii ro A: Chdy, sét,
né; rii ro B: né (tudn thii theo Quy tdc bdo hiém héa hoan va cdc rii ro dic
biét ban hanh kém theo Quyét dinh s6 268/0P-PTI, ngay 16/9/2016 cia Tong
Gidm doc Céng ty C6 phdn Bdo hiém BD va Nghi dinh s6 23/2018/NP-CP,
ngay 23/02/2018 ciia Chinh phii quy dinh vé bao hiém chay, né bdt buéc).

3. Quy Céng ty dd hoan thanh nghia vu thanh todn phi bdo hiém, do vdy:

- HPBH duy tri hiéu lyc dén ngay 04/4/2020 (nhw thoi han ghi trén
HDBH);

- Chlng t6i cam két thuc hién nghia vu boi thuong cho nhitng ton that
phat sinh, trong thoi han bao hiém nhu da néu tai muc 2.

4. Nhu da phan tich o trén va Cong van s6 261/2019/TB-PTIAG, ngay
05/8/2019. Nguyén nhan ton thit do mua to, gié Iém gay l6¢ xody (giéng bdo)
duoc xdc dinh nam ngoai pham vi cdc rui ro bdo hiém ghi ré trén HPBH la A
(chay, sét, né) va B (nd).

9 Vivdy, ching toi rdt ldy lam tiéc phdi théng bdo dén quy Cong ty vé viéc
ton that xay ra vao ngay 23/7/2019 khong thugc pham vi, trach nhiem cua hop
dong bao hiem”.

~ Ngay 06/8/2019, Cong ty Trach nhiém htru han Thuong mai Xqét nhap
khau DN da tién hanh lap Vi bang s6 62/VB-TPL lam co so phap ly dé cac co
quan c6 tham quyén xem x€t gidi quyét vu viéc theo quy dinh cua phap luét.

Tai phién toa so tham, Cong ty Trach nhiém httu han Thuong mai Xuat
nhap khau DN yéu cau Toa an giai quyét:

+ Budc Téng Cong ty C6 phan Bao hiém BP co trach nhiém boi thuong
theo Hop dong s6 0000058/HD/017-03/PHH.TS.3.2/2019 ky hgay 13/5/2019
cho Cong ty Trach nhiém hitu han Thuong mai Xuat nhap khau DN sd tién
1.735.859.918 dong (Mét ty bay tram ba mwoi lam tri¢u tam tram nam muoi
chin nghin chin tram muwoi tam dong).

+ Rat mot phan yéu cau khoi kién dbi véi sb tien 372.554.782 dong
(2.108.414.700 dong - 1.735.859.918 dong = 372.554.782 dong) dé Toa an xem
x€t gidi quyét vu an theo quy dinh cua phap luét.

_ Bi don ba Bang Thi Mai H, 0ng D6 Minh T la nguoi dai dién theo uy
quyén Tong Cong ty Co phan Bao hiem BP co y kién trinh bay:

Téng Cong ty C6 phan Bao hiém BD xac nhan Cong ty Bao hiém‘BD An
Giang truc thudc Tong Cong ty Co phan Bao hiem BD c6 ky két hop dong bao
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hiém vé&i Cong ty Trach nhiém hiru han Thuong mai Xuat nhap khau PN, nhu
sSau.

- Hop dong bao hiém hoa hoan va cac rii ro dic biét bao gdm ca bao hiém
chay nd bét budc sd: 0000058/HD/017-03/PHH.TS.3.2/2019 ngay 13/5/2019 va
Cong ty Bao hiém BP An Giang cdp GCNBH s6 0000058/HD/017-
03/PHH.TS.3.2/2019 ngay 13/5/2019; Thoi han bao hiém: tir 16h ngay
04/4/2019 dén 16h ngay 04/4/2020; pham vi bao hiém: Rui ro A: chay, sét danh,
n6 va rii ro B: nd

- Ngay 24/7/2019, Cong ty Trach nhiém hitu han Thuong mai Xuat nhap
khau DN c¢6 giri thong bao ton that cho Cong ty Bao hiém BP An Giang véi ndi
dung: 1630 ngay 23/7/2019, nguyén nhan sy ¢d “Vao khodng thoi gian trén cé
xdy ra mua to gié 1ém gay léc xody lam hw hong cdc cong trinh trén”.

- Cung ngay 24/7/2019, Cong ty Bao hiém BP An Giang c6 ctr giam dinh
vién dén hién trudng 1ap bién ban giam dinh xac dinh nguyén nhan ton that c6
xac nhan cia Cong ty Trach nhi€ém hitu han Thuong mai Xuit nhap khau PN
v6i noi dung: “Theo khai bdo ciia nguoi dwoc bdo hiém vao khodng 16h ngay
23/7/2019 c6 xay ra mua to gié I6n gay loc xody lam hw hong cdc vach tol +
mai tol, khung sat cuia nha kho, xuwong thuoc STT DMTS 1 + 27,

- Ngay 05/8/2019, sau khi kiém tra hop dong va xac dinh pham vi bao
hiém 1a: A (chay, sét danh, nd); B: No; Cong ty Bao hiém BP An Giang gui
thong bao sd 061/2019/TB-PTIAG giri Cong ty Trach nhiém hiru han Thuong
mai Xuat nhap khau PN va ngan hang TMCP BNA - chi nhanh An Giang thdng
bao két luan vé pham vi, trach nhiém cua hop déng bao hiém ddi vé6i ton that:
Khong thugc pham vi bao hlem do pham vi bao hiém 14 rii ro A (chay, sét, no)
rii ro B (nd). Nguyén nhéan t6n that duoc xac dinh 1a do mua to gi6 1én gay 16¢
x04y (giéng bio). Vi vay, ton that khong thudc nguyén nhan dugc bao hiém theo
hop dong d ky.

- Ngay 06/8/2019, Cong ty Trach nhiém hitu han Thuong mai Xuat nhap
khau BN yéu cau Phong thira phat lai AG lap vi bang xac nhan: “Vao rang sdng
ngay 23/7/2019, tai céng ty chiing t6i bi sw c6 do gié loc lam téc mdi tole va gdy
cdc tru sdt & cac nha kho ciia céng ty gdy thiét hai nghiém trong, wéc tinh thiét
hai trén 1.000.000.000 (mét ty dong)”.

- Ngay 13/8/2019, Cong ty Bao hiém BP An Giang nhan duoc Pon khiéu
nai ctia Cong ty Trach nhiém hitu han Thuong mai Xuat nhap khau DN (dé ngay
12/8/2019) khong chap nhan théng bao tir chdi ciia Tong Cong ty C6 phan Bao
hiém BD voi Iy do hop dong bao hiém ky két glu:a hai bén: “Cac rui ro bao
hiém: Chay no, set danh truc tlep, giong bio, 1i lut,..” va yéu cau PTI phai bdi
thuong sb tién 2.108.414.700 dong. Cong ty Bao hiém BD An Giang da chuyen
Pon khiéu nai cua Cong ty Trach nhiém hitu han Thuong mai Xuit nhap khau
DN Ién Téng cong ty xem Xét.

- Ngay 16/8/2019, trén co s¢ xem x¢ét don khiéu mnai cua Cong ty Trach
nhiém hiru han Thuong mai Xuat nhap khau PN va kiém tra k¥ lai ho so bdo
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hiém, Téng Cong ty Co phan Bao hiém BD c6 vin ban s 3451/PTI-TSKT phtc
dap Cong ty Trach nhiém hiru han Thuong mai Xuat nhip khau DN va ngan
hang mot 1an nira khang dinh nguyén nhan t6n that do mua to, gié 16n gay ra 16¢
xody (giong bao) dugc xac dinh ndm ngoai pham vi cac rui ro bao hiém da ghi
rd trén hop dong 1a A (chay, sét, nd) va B (nd). Vi vy, ton thit khong thude
pham vi ctia hop dong bao hiém.

- Ngay 02/12/2019, Cong ty Trach nhiém hitu han Thuong mai Xuat nhap
khau BN gtii Pon khoi kién dén Toa an nhan dan thanh phé Long Xuyén, tinh
An Giang, yéu cau Toa an budc Tong Cong ty C6 phan Bao hiém BD phai boi
thuong s6 tién 2.108.414.700 dong va xac nhan “Ngay 23/7/2019 x4y ra ton that
nguyén nhan giéng bao” véi 1y do: “Khi chiing téi véi Cong ty Béo hiém BP An
Giang ky két hop dong sé 0000058/HD/017-03/PHH.TS.3.2/2019 ¢6 théa thudn
trach nhiém bdo hiém: Héa hoan va céc riii ro dac biét bao g&m béo hiém chay
né bat buéc. Trong do, bao gom bdo hiém do giéng bdo dwoc xdc dinh la rii ro
dac biet”.

- Ngay 27/02/2020, Tong Cong ty C6 phan Bao hiém BP nhan dugc
Thong bao thy 1y vu an s6 24/2020/TB-TLVA ngay 24/02/2019 cua Toa an nhan
dan thanh phé Long Xuyén theo don khai kién ctia Cong ty TNHH XNK DN
yéu cau Tong Cong ty C6 phan Bao hiém BP bdi thudng so tién 2.108.414.700
dong.

Tong Cong ty CO phan Bao hiém BD khong dong ¥ boi thuong cho
nguyén don vi theo ndi dung hop d6ng bao hiém, Tong Cong ty C6 phan Bao
hiém BP bao hiém cho cac thiét hai do chdy, sét danh, nd. Nguyén nhan cia vu
ton that ngay 23/7/2019 ciia Cong ty Trach nhiém hiru han Thuong mai Xuat
nhap khau DN 1a do giong bdo trong khi pham vi bao hiém ctia Hop dong bao
hiém 1a A (chay, s¢t, nd) va B (nd) do d6 nguyen nhén giong bao khong thudc
pham vi bao hiém. Vi vay, Tong Cong ty Co phan Bao hiém BDP khong chap
nhan yéu cau khai kién cua nguyén don yéu cau boi thudng thiét hai sb tién
1.735.859.918 dong (Mét ty bdy tram ba muwoi ldm tridu tdm trdm ndm muoi
chin nghin chin tram muwoi tam dong).

Ngueoi ¢6 quyén loi, nghia vu lién quan Ngan hang TMCP DNA vang mat
nhung c¢6 van ban so 412/2022/CV-SB An Giang ngay 29/08/2022 va 6
16.11/2022/CV-SB An Giang ngay 16/11/2022, yéu cau khéng tham gia t6 tung.

Tai Ban 4n kinh doanh thwong mai so' thim sé: 23/2022/KDTM-ST
ngay 02 thang 12 nam 2022 ciia Toa an nhin dan thanh pho Long Xuyén,
tinh An Giang tuyén xir:

1. Pinh chi mot phan yéu cau khoi kién cua Cong ty Trach nhiém hiru han
Thuong mai Xuat nhap khau DN d6i voi yéu cau Tong Cong ty Co6 phan Bao
hiém BD bo1 thuong so tién 372.554.782 dong (Ba tram bay muwoi hai triéu nam
tram nam mwoti bon nghin bay tram tam muwoi hai dong).

2. Khong chap nhén mot pheklnvyéu cau khoi kién cua Cong ty Trach nhiém
htru han Thuong mai Xuat nhap khau PN yéu cau Tong Cong ty Co phan Bao
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hiém BD boi thuong s tién bao hiém 13 1.735.859.918 ddng (Mot ty bay trdm
ba muwoi lam triéu tam tram nam muoi chin nghin chin tram muwoi tam dong).

Ngoai ra, ban 4n con tuyén vé chi phi td tung, an phi va quyén khang céo
cua cac duong su.

Theo don khang cdo cia nguyén don Cong ty Trach nhiém hitu han
Thuong mai Xudt nhap khdu DN. Khang cdo ddi véi ban an so tham
s6: 23/2022/KDTM-ST ngay 02 thang 12 nim 2022 cta Toa an nhan dan thanh
phé Long Xuyén, tinh An Giang.

Nhiing Vén dé cu thé trong don khang céo yéu qcﬁu Toa an cap phuc thim
giai quy€t bao gom: Khang cdo toan bd ban an so thdm s6: 23/2022/KDTM-ST
ngay 02 thang 12 nam 2022 ctia Toa an nhan dan thanh pho Long Xuyén.

Tai phién tda phiic thAm:

- Nguyén don trinh bay: Téng Cong ty Co phan Bao hiém BD khéng tu
van day du ro rang, khong ghi cu thé cac rui ro dac biét nao dugc bao hiém, rii
ro nao khong duoc bao hiém; Hop dong bao hiém va Gidy chting nhan bao hiém
khong trung khdp; khong cung cap Quy tic bao hiém nén khong biét c6 bao
nhiéu rdi ro trong Quy tac dé biét rii ro nao can mua, ri ro nao khong can mua
dé bao vé tai san. Do d6 Tong Cong ty Co phan Bao hiém BD da vi pham Luat
kinh doanh bao hiém nén dé nghi Hoi dong xét xir chap nhan khang cio va khoi
kién ctia nguyén don.

- Bi don trinh bay: Tong Cong ty Co phan Bao hiém BP di thuc hién
dung quy dinh phap luat vé ky hop dong bao hiém voi Cong ty Trach nhiém hiru
han Thuong mai Xuat nhap khau DN nén khong thong nhat theo yéu cau khang
céo cua Cong ty Trach nhiém hitu han Thuong mai Xuat nhap khau PN, dé nghi
giit nguyén ban an so tham.

- Luat su bao vé quyen va loi ich hop phap cho nguyén don lap luén cac
can cir phéap luat, cho rang phia bi don Tong Cong ty Co phan Bao hiém BP
khong thuc hién dung Luat kinh doanh bao hiém va Quy tac bao hiém cua Tong
Cong ty C6 phan Bao hiém BP nén dé nghi Hoi dong xét xtr chap nhan khang
c4o va don khoi kién cua Cong ty Trach nhiém hiru han Thuong mai Xuét nhap
khau DN.

- Pai dién Vién kiém sat nhan dan tinh An Giang phat biéu v kién:

Vé viéc tuan theo phap luat to tung: Tham phéan, Hoi dong xét xtr va Thu
ky phién toa da thuc hién nhiém vu, quyén han theo dung quy dinh cua B0 luat
t6 tung dan su. Cac duong sy da thyc hién dung quyén va nghia vu theo quy
dinh cua Bo luat to tung dan sy.

Vé ndi dung vu an: D& nghi Hoi dong xét xir ap dung khoan 1 Piéu 308
Bo luat t6 tung dan sy, khong chip nhan khang céo cua dng V8 PN dai dién
theo phap ludt cho Cong ty Trach nhiém hiru han Thuong mai Xuit nhap khau
DN; giit nguyén ban an kinh doanh thuwong mai s6: 23/2022/KDTM-ST ngay
02/12/2022 ctia Toa 4n nhan dan thanh phd Long Xuyén.
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NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li€u c6 trong hd so vu an, dugc tham tra tai
phién toa, can cr vao két qua tranh luan tai phién toa, ¥ kién ctia Kiém sat vién,
Ho1 dong xét xir nhan dinh:

[1] Pon khang cao cua nguyén don Cong ty Trach nhiém hiru han Thuong
mai Xuét nhap khau DN (Cong ty BN) trong han lut dinh c6 ndp tam tmg an
phi phuc thim nén duoc Hoi ddng xét xtr chdp nhan, xét xir theo trinh ty phic
tham. Bi don, nguoi c6 quyén loi va nghia vu lién quan khong c6 khang céo,
Vién kiém sat khong c6 khang nghi d6i véi ban an so tham.

[2] Xét thay gitta nguyén don Cong ty DN va bi don Téng Cong ty Cd
phan Bao hiém BD (Cong ty Bao hiém BD) thdng nhat ngay 13/5/2019 hai bén
co ky hop dong bao hiém hoa hoan va cac rai ro dic biét bao gdm bao hiém
chay nd bat budc s6: 0000058/HD/017-03/PHH.TS.3.2/2019, phia nguyén don

d3 thue hién dong phi bao hiém day du, da phat sinh hiéu luc ctua hop dong dén
ngay 04/4/2020.

Ngay 23/7/2019, Cong ty PN xdy ra ton that (nguyén nhan giong, bao),
nguyén don Cong ty BN c0 thong tin ngay cho bi don Cong ty Bao hlem BD,
phia bi don c6 cir giam dinh vién dén hién truong xac dinh nguyén nhan ton that
(theo bién ban ngay 24/7/2019), nhung qua kiém tra phia bi don xac dinh thiét
hai tai san ctia nguyén don 1a do giong, 16c khong thudc pham vi bao hiém dugc
ghi nhan trong hop doéng bao hiém nén khong can thiét giam dinh thiét hai va
khong dong Y boi thudng tién bao hiém.

Pé c6 can cir giai quyét vu an, Toa an nhan dan thanh phd Long Xuyén,
tinh An Giang ban hanh Quyét dinh chi dinh trung cau giam dinh s6
03/2021/Qb-TCGD ngay 20/5/2021, chi dinh Cong ty C6 phan giam dinh DD
thue hién giam dinh t6n that. Theo ket qua giam dinh cia Cong ty Co phan giam
dinh DD thi ton that tai Cong ty DN 1a 1.735.859.918 dong (M4t ty bay trdam ba
muoi [dm triéu tam tram ndm mueoi chin nghin chin tram mwoi tém dong),

Qua hoi va tranh luan cong khai tai phién toa, Ho1 déng x¢ét xtr nhan théy
vé tén hop dong 1a Hop dong bao hiém hoa hoan va céc rii ro dic biét bao gom
bao hiém chay nd bat budc so: 0000058/HD/017-03/PHH.TS.3.2/2019 ngay
13/5/2019, phia nguyén don cho rang hiéu tir bao gém bao hiém chay, nd bat
budc 12 diéu khoan phu kém theo hop déng bao hiém chinh 1a héa hoan va céc
rti ro dic biét. Theo ndi dung Hop dong bao hiém:

“Diéu 2. Diéu kién bdao hiém

2.1 Quy tdc bao hiém

- Tudn thu theo Quy tdc Bdo hiém héa hoan va cdc rii ro ddc biét ban

hanh kém theo Quyét dinh sé 268/0D-PTI ngay 16 thang 9 nam 2016 cua Tong
Gidm déc Tong Cong ty C6 phan Bdo hiém BD.

- Tudn thu Nghj dinh 23/2018/ND-CP, ngay 23 thang 02 nam 2018 cua
Chinh phu quy dinh vé bao hiém chay, no bat bugc.
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- Pham vi bdo hiém:

+ Riuii ro A: Chay, Sét danh, No.

+ Riii ro B: No.”

Quy téq bao hiém néu trén c6 10 rui ro gém: A: Chay; B: No; C: May bay
rqi; D: Gay 161, dinh cong, bé xuong; E: Thiét hai do hanh dong ac y; F: bong
dat hay nii ltra phun; G: Gidng va bao; H: Giong, bao, lut; I: Tran nudc tir cac
bé va thiét bi chira nu¢c hay duong dan ong nudc; J: Pam va do xe co gidi hay
dong vat.

Tai phién toa phia bi don Cong ty Bao hiém BP xac dinh vé pham vi bao
hiém: Bao hiém bét budc trong hop dong Ia chay, nd tuan thtt Nghi dinh sb
23/2018/ND-CP cua Chinh phu; Con bao hiém tu nguyén cac rui ro ciing la
chay, nd tuan thi theo Quy tac Béo hiém hoa hoan va cac rui ro dic biét ban
hanh kém theo Quyét dinh sb 263/QD-PTI ngay 16 thang 9 nam 2016 cua Tong
Giam dbc Tong Cong ty C6 phan Bao hiém BD. Nhung ndi dung bao hiém
chay, nd theo Quy tac bao hiém rong hon bao hiém chay, n6 bat budc theo Nghi
dinh 23 ctua Chinh phi. Nhu vay nguyén don Cong ty PN mua bao hiém bat
budc va mua bao hiém tu nguyén cung rui ro 1a “Chay va n6” 1a khong phu hop
v6i tén hop dong 1a bao hiém hoa hoan cac rui ro dac biét bao gdm chay no bat
budc va khong phu hop véi thuc té.

Theo Luét kinh doanh bao hiém nam 2000:
“Piéu 13. Noi dung ciia hop dong bdo hiém
1. Hop dong bdo hiém phdi cé nhitng néi dung sau déy;

...d) Pham vi bao hiém, diéu kién bao hiém, diéu khoan bao hiém,

»

d) Piéu khoan logi trir trach nhiém béo hiém; ...

Nhung Hop df‘mg bao hiém hoa hoan va cac rai ro dic biét bao gém bao
hiém chay nd bat budc s6: 0000058/HD/017-03/PHH.TS.3.2/2019 khong c6 noi
dung diéu khoan loai trir trach nhiém bao hiém. Vi pham vi cac rii ro dugc bao
hiém theo Quy tic bao hiém ctua Tong Cong ty Bao hiém BB c6 10 rui ro,
nhung nhan bao hiém c6 02 rii ro (chay, nd) con 08 rui ro khéng duogc ghi diéu,
khoan loai trir trong hgp dong 14 khong dung quy dinh ciia phap luat, theo khoan
2 biéu 16 Luat kinh doanh bao hiém nam 2000.

Vé gidy chung nhan bao hiém s6  000000058/HD/017-
03/PHH.TS.3.2/2019 ngay 13/5/2019 thé hién ndi dung: “Pon bdo hiém dp
dung, nhitng rui ro dwoc bao hiém: Tudn thi Nghi dinh 23/2018/ND-CP, ngay
23 thang 02 nam 2018 ciia Chinh phii quy dinh vé bao hiém chdy, né bat budc.”
Gidy chimg nhan bao hiém khong c6 ndi dung Tuan thi theo Quy tic Bao hiém
hda hoan va cac rai ro dac biét ban hanh kém theo Quyét dinh sb 268/Qb-PTI
ngay 16 thang 9 ndm 2016 ctia Tong Giam ddc Tong Cong ty C6 phan Bao hiém
BD. Do d6 nguyén don cho rang cac rui ro dic biét khong duoc ghi trong Gidy
chung nhén bao hiém déu dugc bao hiém, trong d6 c6 “gidng, bdo” dugc bao
hiém.



Tai phién toa phia bi don cho rang Giéy ching nhén bao hiém chi 1a thu
tuc mang tinh d6i pho d6i voi co quan c6 thidm quyén khi c6 k1em tra, ¥ kién nay
cua bi don la khong ding quy dinh phap luat. Vi theo Quy tdc Bao hiém hoa
hoan va cac rui ro dac biét ban hanh kém theo Quyet dinh s0 268/QD-PTI ngay
16 thang 9 nam 2016 ciia Téng Giam dbc Tong Cong ty Cd phan Bao hiém BD,
tai phan cac diéu kién chung quy dinh:

“1. Tinh dong nhat.

Quy tic bdo hiém nay ciing nhw Gidy chimg nhdn va cdc mé ta (cau thanh
mét bo phdn khong thé tach roi ciia hop dong bdo hiém) phdi dwoc coi la mét
hop dong bdao hiém va cdc tw ngir va cum tir mang nhiing y nghia ddc trung
trong tung phan cua Quy tic bdo hiém hodc Gidy chitng nhdn bdo hiém hodc
mé ta phdi nhdt qudan vé nghia déc trung ndy trong toan bé hop dong”.

Nhung Hop dong bao hiém va Gidy chimg nhan bao hiém khong ddng
nhat, hon nita Cong ty Bao hiém BP khong cung cip Quy tic bao hiém, khong
giai thich vé Quy tac bao hiém cho Céng ty DN nén Cong ty PN khong thé hicu
dugc, biét duoc thé nao 13 rui ro dic biét dé mua bao hiém tu nguyén cho phu
hop v&i loai hinh kinh doanh ctia minh va biét duwoc dé bao vé quyén, loi ich cho
minh. Tai phién toa bi don Cong ty Bao hiém BP khong chting minh dugc di
giai thich va cung cip Quy tic bao hiém cho nguyén don Cong ty BN la vi pham
diém a diém b khoan 2 Diéu 17 Luat kinh doanh bao hiém.

Hoi dong xét xir xét thady Cong ty bao hiém BD la don vi kinh doanh bao
hiém, 13 bén soan thao hop déng, nhung nodi dung hop dbng ghi khong day du,
Hop dong bao hiém va Glay ching nhan bao hiém khong dong nhat; khong cung
cap Quy tac bao hiém dan dén ngudi mua bao hiém thiéu thong tin nén khong
hiéu, khoéng biét cac rui ro dic biét can phai mua, ddy 1a 156i cua Cong ty Bao
hiém BP.

T nhitng ching ctr trén cho thy nguyén don khang cao yéu cau bi don
boi thuong s6 tién bao hiém 1.735.859.918 dong 1a ¢6 co s& nén dugc chap
nhan.

Do khang cdo ctia Cong ty DN duoc chip nhan nén chi phi giam dinh ton
that Coéng ty Bao hiém BD phai chiu theo uy nhiém chi ngay 10/6/2021 la
55.000.000 dong. Nhung s tién nay Cong ty PN di nop du cho Cong ty Co
phan giam dinh Péng Duong. Vay Cong ty Bao hiém BD phai hoan tra s tién
nay lai cho Céng ty BN.

Vé an phi so tham: Cong ty Bao hiém BP phai chiu 64.075.798 dong (Sau
muoi bon tri¢u khong tram bay muwoi lam nghin bay tram chin muwoi tam dong).
Hoan lai cho Cong ty DN sb tién 37.084.147 ddng (Ba muoi bay triéu khong

tram tam muoi bon nghin mot tram bon muoi bay dong) tam tg an phi da nop
theo bleq lai thu s& 0000743 ngay 21/02/2020 tai Chi cuc Thi hanh an dan su
thanh pho Long Xuyén.

Vé an phi phuc thim: Cong ty Trach nhiém htru han Thuong mai Xuét
nhap khau DN khong phai chiu an phi dan sy phuc tham.
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Vi cac € trén;
QUYET PINH:
Can ctr: Khoan 2 Diéu 308 Bo luat T tung dan sy nam 2015.

Nghi quyét so 326/2016/UBTVQH14 ngay 30 thang 12 nam 2016 quy

dinh vé muc thu, mién, gidm, thu, ndp, quan 1y va st dung 4n phi va 1é phi Toa
an.

’ Chap nhén khang cao cua Cong ty Trach nhiém hiru han Thuong mai
Xuat nhap khau DN.

Phuc xir:
Stra Ban 4an kinh doanh thuong mai so tham sé: 23/2022/KDTM-ST

ngay 02 thang 12 nam 2022 cta Toa an nhan dan thanh phd Long Xuyén, tinh
An Giang.

1. Pinh chi mot phan yéu cau khoi kién ciia Cong ty Trach nhiém hitu han
Thuong mai Xuat nhap khau DN d6i voi yéu cau Tong Cong ty Co phan Bao
hiém BD boi thuong so tién 372.554.782 dong (Ba tram bdy muwoi hai triéu ndm
tram ndm muoi bon nghin bay tram tdm mwoi hai dong).

2. Chap nhan mot phan yéu cau khoi kién cua Cong ty Trach nhiém hitu
han Thuong mai Xuat nhap khau DN yéu cau Tong Cong ty Co phan Bao hiém
BD phai ¢6 nghia vy boi thuong sb tién bao hiém 1a 1.735.859.918 dong (Mdt ty
bay tram ba muwoi lam triéu tam tram nam muwoi chin nghin chin tram muwoi tam
dong).

3. Budc Tong Cong ty Co phan Bao hiém B phai co nghia vu boi thuong
s6 tién bao hiém 1a 1.735.859.918 ddng (M4t 1y bay tram ba muoi ldm triéu tdm
trdm ndm muoi chin nghin chin tram mwoi tam déng) cho Cong ty Trach nhiém
hiru han Thuong mai Xuat nhap khau DN.

Ké tir ngay Cong ty Trach nhiém hiru han Thuong mai Xu?}t nhap khau
DN c6 don yéu cau thi hanh an, néu Tong Cong ty C6 phan Bao hiém BD cham
tra so tién néu trén thi hang thang con phai chiu khoan tién 1ai cua so ti€n con
phai thi hanh an theo lai suat quy dinh tai khoan 2 Diéu 468 B luat dan su
2015.

3. Vé chi phi gi4m dinh ton that: Cong ty Bao hiém BD phii chiu
55.000.000 dong. Nhung s6 tién nay Cong ty DN da nop du cho Cong ty C6
phan gidm dinh BDD. Vay Tong Cong ty Co phan Bao hiém BD c6 nghia vy hoan
tra cho Cong ty Trach nhi¢m hiru han Thuong mai Xuat nhép khau DN so tién
55.000.000 dong (Nam muweoi lam triéu dong).

4. Vé an phi so tham:

Tong Cong ty Co phan Béo hiém B phai chiu s6 tién 64.075.798 dong
(Sau muweoi bon triéu khong tram bay mwoi lam nghin bay tram chin mwoi tam
dong).
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'Hoan lai cho Cong ty Trach nhiém hiru han Thuong mai Xuat nhap khau
DN sb tién 37.084.147 dong (Ba muoi bay triéu khong tram tam muoi bon nghin
mét tram bon muoi bay dong) tam tmg &n phi d3 ndp theo bién lai thu sb
0000743 ngay 21/02/2020 cta Chi cyc Thi hanh 4n dan sy thanh phd Long
Xuyén.

5. V& an phi phuc thim: Hoan lai cho Cong ty Trach nhiém hiru han
Thuong mai Xuat nhip khau DN sd tién 2.000.000 dong tam tng an phi phtc
tham da ndp theo bién lai thu sé 0001146 ngay 22 thang 12 nim 2022 cua Chi
cuc Thi hanh an dan su thanh phd Long Xuyén, tinh An Giang.

Truong hop ban 4n, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2
Luat thi hanh an dén sy thi nguoi dugc thi hanh an déan sy, nguoi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an dan sy, tu
nguyén thi hanh an hodc cudng ché thi hanh 4n theo quy dinh tai Diéu 6, 7, 7a
va 9 Luat thi hanh an dan sy; thoi hi€u thi hanh &n dugc thuc hién theo quy dinh
tai Diéu 30 Luat thi hanh an déan su.

Ban an phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an.

Noi nhdn: TM. HQI PONG XET XU PHUC THAM
- TAND cap cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSND AG;

- Phong KTNV va THA;

- TAND huyén;

- THA huyén;

- Van Phong;

- Toa Dan sy;

- Buong sy (d€ thi hanh);

-Luuhd so. Lwu Hiru Giau
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