TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HA NOI Doc 1ap- Tu do- Hanh phuc
Bén 4n s0: 254/2023/DS-PT
Ngay: 30/5/2023
V/v: Tranh chap hgp dong mua ban
can ho; hop ddng thué cin ho; hop

d6ng tin dung, hop dong thé chap.
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HA NOI

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Thdm phan - Chii toa phién toa: Ba Nguyén Thu Hong.

Cdc Tham phdn: 1. Ong Vil Viét Vin;

2. Ong B6 Minh Hoang.

- Thw ky phién toa: Ong Lé Minh Biic - Thu ky Toa 4n nhan dan thanh
ph6 Ha Noi.

- Pai di¢n Vién kiém sdt nhén din thanh phé Ha Nji tham gia phién
tda: Ba Lé Thi Hong Hanh - Kiém sat vién.

Ngay 30 thang 5 nam 2023, tai tru s& Toa an nhan dan thanh phé Ha Noi
xét xir phuc thim cong khai vu 4n dan sy thu 1y s 243/2022/DSPT ngay 11
thang 07 nam 2023, vé viéc “Tranh chip hop dong mua ban cin ho; hop dong
thué can ho; hop dong tin dung, hop dong thé chap”.

Do ban an so tham sd 07/2022/DS-ST ngay 31/03/2022, Toa an nhan dan
quan Cau Gidy bi khang cao.

Theo Quyét dinh dua vu an ra xét xir phic tham s6 375/2022/QD-ST ngay
13/09/2022; Quyét dinh hodn phién toa dan sy phtic tham sb 416/2022/QDHPT-
ST ngay 23/09/2022; Thong bao mé lai phién toa sd 688/2022/TB-DS ngay
12/12/2022; Quyét dinh hoan phién toa dan su phuc tham sé 572/2022/QDHPT-
ST ngay 27/12/2022; Thong bio md lai phién toa sb 27/2023/TB-DS ngay
01/02/2023; Quyét dinh hoan phién toa dan sy phiic tham sé 53/2023/QDHPT-
ST ngay 22/02/2023; Théng béo thay d6i lich xét xir s6 139/2023/TB-DS ngay
02/03/2023; Quyét dinh hodn phién toa dan sy phuc tham sé 117/2023/QDHPT-
ST ngay 20/02/2023; Théong biao mé lai phién toa sd 188/2022/TB-DS ngay
22/03/2023; Quyét dinh hodn phién toa dan sy phac tham sé 138/2023/QDHPT-
ST ngay 05/04/2023; Thong bdo md lai phién toa sé 264/2023/TB-DS ngay
04/05/2023; cua Toa an nhan dan thanh phd Ha Noi, giita cac duong su:

1. Nguyén don: Ong Nguyén Phi T, sinh nam 1979; dia chi: Can ho
chung cu 5xx, nha N, khu do thi T, phuong Nhan Chinh, quan Thanh Xuén,



thanh phé Ha Noi; noi cu tra: P, nha D, phuong T, quan Thanh Xuén, thanh phd
Ha Noéi.

Ngueoi bao vé quyén va loi ich hop phdp cho nguyén don: Luat su Nguyén
Thé Q, Vin phong luat su Nguyen Thé Q, Poan luat su thanh phd Ha Noi.

2. Bi don: Cong ty cd phén Tap doan F (sau day goi tit 1a Cong ty
CPTD F); try s6: Tang 2x, Toa nha B, s6 x duong Cau Giay, phuong Dich Vong,
quan Cau Glay, thanh phd Ha Noi; nguwoi dai dién theo phdp ludt: Ong Lé Tién
D - Chuc vu: Téng Giam ddc; nguwoi dai dién theo 1y quyén: Ba ZZX (theo Gidy
iy quyén ngay 29/05/2023).

3. Nguoi co quyen loi va nghia vu lién quan c6 yéu cau doc lap:

3.1. Cong ty co phan F Quy Nhon Golf & Resort (sau day goi tat 1a
Cong ty F Quy Nhon); tru sé: Khu s6 r khu du lich bién Nhon Ly - Cat Tién,
Nhon Ly, Thanh phé Quy Nhon, Binh Dinh; nguoi dai dién theo phdp ludt: Ba
Tran Thi Kim Q - Chtic vu: Téng Giam déc

3.2. Ngan hang TMCP phat trién H (sau ddy goi tat HBank); try so: h
Bis N- phuong B, quan 1, thanh phdé H6 Chi Minh; nguoi dai dién theo phdp
lugt: Ong Pham Qudc T - Chac vu: Tong giam dbc; nguwoi dai dién theo uy
quyén: Ong Lé Tuan G - Chac vu: Pho Giam dbc Trung tm Xu Iy ng mién Bac
(theo Quyét dinh ty quyén s6 697/2020/QD-TGD ngay 08/04/2020); nguoi dai
dién theo iy quyen lai: 1/ Ong Lam Quang C; 2/ Ong Luong Hiru B; 2/ Ong
Nguyén Vin H (theo gidy uy quyén sé 313/2022/UQ-HBANK ngay 16 thang 06
nam 2022.

4. Nguoi khang cao:

4.1. Cong ty ¢ phan Tap doan F;

4.2. Cong ty cb phan F Quy Nhon;

4.3. Ngan hang TMCP phat trién H.

NOI DUNG VU AN

Theo ban an so thim, ndi dung vu an nhuw sau:

Theo don khdi kién, ban tw khai va loi khai trong qud trinh gidi quyét vu
an, nguyén don - 6ng Nguyen Phi T trinh bay:

Ngay 05/6/2018, 6ng Nguyén Phi T va Cong ty CPTD F ky Hop dong
mua ban cin ho s6 38A5B/2018/HPMBCH - T (sau day goi tat 12 Hop dong mua
ban can ho ngay 05/06/2018), vai ndi dung chinh: 6ng T mua cta Cong ty CPTD
F tai san hinh thanh trong tuong lai 1 can ho s6 38A5B thudc du 4n Khu D6 thi
du lich sinh thai F Quy Nhon (dia chi: Khu kinh t& Nhon héi, x4 Nhon Ly, thanh
phd Quy Nhon, tinh Binh Dinh); gid mua cin ho 1a 2.130.000.000d; tién d6 ban
giao can ho: Quy I nam 2019.

Thuc hién Hop dong nay, rez di vay tién cia HBank theo Hop ddng tin
dung s6 5275, ngay 20/08/2018 véi sb tién vay géc 1a 1.278.000.000d.
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Cung véi sb tién vay cua HBank, vo chong dng T da phai vay thém cua rat
nhiéu nguoi khac dé dong cho Cong ty CPTD F theo diing tién do va sé tién phai
dong cu thé nhu sau:

- Lan thér 1: Ngay 28/5/2018, s tién 10.000.000d (uy nhiém chi tai
HBank).

- Lan tha 2: Ngay 29/09/2018, sé tién 90.000.000d (uy nhiém chi tai
HBank).

- Lan tha 3: Ngay 05/06/2018, sé tién 545.500.000d (uy nhiém chi tai
HBank).

- Lan thr 4: Ngay 05/01/2018, sé tién 100.000.000d (uy nhiém chi tai
HBank).

- Lan tha 5: Ngay 23/08/2018, s tién 1.278.000.000d (uy nhiém chi tai
HBank).

Tong cong: 2.023.500.000d (hai ty, khong tram hai ba triéu, nim trim
nghin) dong.

Ngay 23/8/2018, 6ng T va Cong ty F Quy Nhon da ky Hop dong thué va
quan ly tai san s6 38A5B/2018/HDTCHT (sau day goi tat 1a Hop dong thué cin
ho ngay 23/8/2018).

Ngay 04/01/2020, dng T di lam viéc voi Cong ty CPTD F vé viéc Cong ty
CPTDP F cham ban giao can ho theo thoa thuan tai diéu 12.2.2 cua Hop dong
mua ban can h ngay 05/06/2018 va cham tra loi nhuan theo thoa thuan tai hop
dong.

Do Céng ty CPTD F khdng thuc hién dung tién d6 da thoa thuan nén ngay
06/01/2020, 6ng T da lam don giri Cong ty CPTD F yéu cau cham dit Hop dong
mua ban can h ngay 05/06/2018.

Ngay 06/02/2020 va ngay 21/03/2020 Cong ty CPTD F d tiép tuc lam
viéc voi ong T nhung cac bén khong thong nhat duoc phuong an giai quyét.

Ly do nguyén don khoi kién: 1/ Do Cong ty CPTD F khong thyc hién
dung tién d6 xay dung va ban giao cin hd; di qua thoi han ban giao cin ho 1a
gan 01 (mot) nam nhung chua hé xay dung du 4n nén chua thé biét thoi gian
dugc nhan cin ho; nén da gay thiét hai vé vat chat va tinh than cho dng Nguyén
Phi T va cac thanh vién trong gia dinh. 2/ Do 6ng T chiu ap luc trong viéc tra ng
cho HBank nén kinh té gia dinh kho khan.

Céc yéu cau khai kién:

1. Yéu cau tuyén b6 cham dut Hop ddng mua ban cin ho ngay 05/6/2018.

2. Yéu cau tuyén bd Hop ddng thué cin hd ngay 23/8/2018 1a v hiéu toan
bo.

3. Yéu cau Cong ty CPTD F phai hoan tra cho 6ng Nguyén Phi T sé tién
mua can ho theo gia tri hop dong 1a 2.130.000.000d; trong d6: 745.500.0004 la



tlén cua 6ng T dong (twong dwong 35% gia tri hop df)ng) va 1.278.000.0004 la
tién 6ng T vay HBank (twong dwong 60% gia tri hop dong).

4. Yéu cau Cong ty CPTD F bdi thuong thiét hai cho 6ng Nguyén Phi T
cac khoan tién sau day:

- Tién 13i cua khoan tién 745.500.000d 1a 115.738.879d (cach tinh:
745.500.0004d x 27 thang x 6,9/12).

- L&i dng T da tra cho HBank la 147.871.4844.

- Tién 13i ngan hang bao gdm l4i trong han va 14i quéa han 1a 263.739.739d;
trong d6 tién 14i trong han 13 226.598.511d, tién 14i qua han 1a 37.141.228d.

- Tién phat vi pham hop ddng theo thoa thuan tai diém 12.2.1 ctua Hop
d6ng mua ban cin hd ngay 05/6/2018 1a 359.437.500d (cach tinh: 2.130.00.000 x
27 thang x 5%/12 x 150%).

- Khoan tién phat do vi pham cac quy dinh tai diém 12.4.3 ctia Hop dong
nén Cong ty CPTD F phai c¢6 nghia vu thanh toan cho 6ng T khoan tién tuong
duong 8% tri gia hop dong 1a 170.400.000d (céch tinh: 2.130.000.000 x 8%).

- Tién an phi do dng T bi HBank khoi kién doi no va khoan tién an phi
trong truong hop Toa an chap nhan yéu cau doc 1ap cia Cong ty F Quy Nhon;
tam tinh 1a 58.012.000d + 9.684.091d = 67.696.091d.

- B6i thuong thiét hai tir Hop dong thué cin ho nghi dudng tong cong 1a
488.876.369d; bao gdbm: 1/ S tién 42.300.000d (tién 6ng T d nghi dudng, nay hay
hop dong phai tra lai cho Cong ty F Quy Nhon; 2/ Sé tién 151.381.819d (cho thué nha
nghi dudng ma Cong ty F Quy Nhon dd thanh toan cho 6ng T); 3/ S6 tién
306.794.550d (tién cho thué nha 18 ra dng T da nhan duoc ké tir thoi diém hét
thoi han ban giao theo hop ddng véi don gia cho thué 1a 15.138.181d/ thang.

Tong cong 1a: 3.743.760.067d (ba ty, bay tram bén muoi ba triéu, bay
trdm sau muoi nghin, khong trdm sau muoi bay dong).

Dbi v6i yéu cau phan té ciia Cong ty F Quy Nhon thi 6ng T c6 ¥, kién:
Hop dong thué cin ho ngay 23/8/2018 1a vo hiéu vi ddi tugng cua hop dong 1a
can ho chua duoc hinh thanh, doi twong khong cé trong thuc té ma hai bén da
giao két v6i nhau 1a hoan toan trai v6i Luat dan sy va Luat nha 6. Ong T déng v
hoan tra lai Céng ty F Quy Nhon s6 tién ma 6ng T da nhén tir viéc cho thué can
ho twong duwong 10 thang tién thué nha va thanh toan sé tién 12 gia tri thoi gian
ong da nghi dudng tai Cong ty F Quy Nhon. Ong khéng chap nhan yéu cau doi
bodi thuong thiét hai vi pham hop ddng ma Cong ty F Quy Nhon yéu cau vi ong
khong c6 16i trong viée dan t6i su vo hiéu hop dong.

£)01 voi yéu cau khoi kién doi no cua HBank: Ong T chap nhén toan bo sd
liu vé no gbc, no 13i trong han, 14i qua han ma HBank dua ra; chi khi nao Cong
ty CPTD F thanh toan cho ong T thi 6ng T mdi thanh toan dugc cho HBank.
Truong hop Ong T khong tra duge ng thi cho HBank co quyén xu ly tai san dam
bao theo hop dong thé chap cac bén da ki két. Nguyén don tir bo tat ca quyeén loi
d6i véi can ho cham ban giao, HBank c6 toan quyén xir 1y cin ho theo quy dinh.
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Vé chi phi t6 tung: Ong T da tu thanh toan va khong co yéu cau Cong ty
CPTD F thanh toan chi phi xem xét tham dinh tai chd. V& an phi thi dé nghi Toa
giai quyét theo quy dinh cua phap lut.

Nguyén don xin rit mot phan yéu cau khoi kién vé yéu cau doi bdi thudng
chi phi Luat sy 1a 110.000.000d.

Trong gua trinh gidi quyét vu &n, bi don - Céng ty CPTD F trinh bay:

Ngay 05/06/2018, Cong ty CPTD F va 6ng Nguyén Phi T c6 ky két Hop
déng mua ban cin hd s 38A5B/2018/HPMBCH-T cung cac Phu luc dé thuc
hién viéc mua ban cin ho sb 5B, ting 8A, Zone 3 tai to hop cian ho khach san
The F Coastal Hill thuge Dy an Khu d6 thi du lich sinh thai F Quy Nhon, cé dia
chi tai khu kinh té Nhon Hbi, x4 Nhon Ly, thanh phé Quy Nhon, tinh Binh Pinh.

Tai thoi diém ky két hop dong, hai bén thoa thuan thoi diém ban giao can
ho du kién vao quy 11/2019; gia han thoi gian ban giao can ho tdi da 02 lan,
khéng vuot qua 90 ngay ké tir thoi diém du kién ban giao cin ho. Tuy nhién,
trong qua trinh thyc hién hop dong, do xay ra mot s6 sy kién bat kha khang nén
viéc ban giao cin ho di khong dién ra theo dy kién nhu ghi nhan tai hop dong,
cu thé: Do su thay doi vé chinh sach phéap luat lién quan dén hoat dong cap phép
dau tu cua san pham condotel- cin ho khach san va do anh huong cta dich bénh
Covid-19.

1. Vé 1y do bat kha khang la do sy thay ddi vé chinh sach phap luat lién
quan dén hoat dong cap phép dau tu ctia san pham condotel - cin hd khach san:

Cong ty CPTP 1 chi dau tu ctia Du an Khu D6 thi Du lich sinh thai F
Quy Nhon theo Gidy chtng nhan ding ky dau tu sé 4370744030 do Ban Quan Iy
khu Kinh té tinh Binh Binh cip lan dau ngay 24/04/2015, sta dbi lan tha 3 ngay
19/10/2017. Tai Giy chting nhan dang ky dau tu c6 ghi nhan noi dung muc tiéu
va quy md du an nhu sau: “2. Muc tiéu va quy md du an: Khu Nha & cao tang
véi quy mo cao 14 tang, dién tich dat 57.718m?”.

Ngay 20/09/2017, UBND tinh Binh Pinh d ra Quyét dinh s6 3474/QP-
UBND vé viéc phé duyét diéu chinh quy hoach chi tiét xay dung ty & 1/500 Khu
d6 thi du lich sinh thai F Quy Nhon va F Quy Nhon Golf Link, trong d6 ghi nhan
& co cau sir dung dat cac khu dat o cao tang c6 ky hiéu CT, CT2, CT3, CT4,
CT5.

Ngay 22/01/2016, Ban Quan ly khu kinh té tinh Binh Binh ra quyét dinh
s6 160/QD-BQL Vé viéc giao lai dat co thu tién sir dung dat va cho Tap doan F
thué dat dé thyuc hién Du an Khu d6 thi Du lich sinh thai F Quy Nhon tai Khu
kinh té Nhon Hoi, thuoc xa Nhon Ly, thanh phd Quy Nhon, tinh Binh Dinh va
da duogc diéu chinh bai quyét dinh s6 660/QD-BQL ngay 30/10/2017. Tai Quyét
dinh s6 660 c6 néu rd viéc thuc hién Dy &n trén dién tich dat 957.332,5m?, cu
thé: “a. Dat ¢ xay dung biét thy nghi dudng va can ho khéach san dé ban, két hop
kinh doanh (khong hinh thanh don vi &) véi dién tich 332.566m?. Hinh thuc: nha
nudc giao dat cd thu tién sir dung dat. Thoi han st dung dat: 50 nam, ké tir ngay
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01/07/2015 (ngay tam ban giao ngoai hién truong), ngudi mua nha ¢ gan lién voi
quyén sir dung dat dugc str dung on dinh 1au dai.”

Ngay 28/11/2017, Ban Quan Iy khu kinh té tinh Binh Dinh di phat hanh
cong van sd 1523/QBL-DLQHXD vé viéc phé duyét két qua tham dinh thiét ban
v€ thi cong Dy an khu d6 thi du lich sinh thai F Quy Nhon trong d6 ghi nhén:
Tén Coéng trinh 1a: T6 hop nha & can hd khach san (Condotel) The F Coastal
Hill; Loai, cip cong trinh: Cong trinh dan dung, cap II.

Ngay 15/12/2017, Ban Quan ly khu kinh té tinh Binh Dinh céap gidy phép
x@y dung s6 55/GPXD-BQL vé viéc cho phép Tap doan F dugce phép xdy dung
cac cong trinh thudc Du An “Tén cong trinh: T6 hop nha ¢ cin ho khach san
(Condotel), The F Coastal Hill”.

Ngay 15/12/2017, Ban Quan 1y khu kinh té tinh Binh Dinh di c6 Vin ban
s6 1590/BQL-QLQHXD vé viéc xac nhan “T6 hop nha & cin ho khach san
(Condotel), The F Coastal Hill” da du diéu kién dua vao kinh doanh.

Trén co sé Vin ban s6 1590/BQL-QLQHXD, Tap doan F di tién hanh ky
két Hop dong mua ban “Nha ¢ dang cin ho khach san” dbi véi cac to chirc, ca
nhan c6 nhu cau.

Tinh dén cudi nam 2018, Tap doan F da hoan thién viéc thi cong toan bo
cac hang muc co ban tai tai cong trinh T6 hop The F Coastal Hill, cac hang muc
khac déu dang 1én ké hoach chuan bi san sang cho viéc tiép tuc thi cong hoan
thién theo dung thoi han cam két ban giao nha cho khach hang.

Ngay 16/04/2019, Ban Quan 1y khu kinh té tinh Binh Dinh d3 ban hanh
Quyét dinh s6 104/QD-BQL vé viéc diéu chinh, bo sung giao lai dat, thué dat ddi
v6i Cong ty C6 phan Tap doan F thyc hién Dy an Khu d6 thi du lich sinh thai F
Quy Nhon, Khu kinh té Nhon Hoi. Tai Quyét dinh 104 quy dinh: “Muc dich sur
dung dat: xay dung biét thu va khach san nghi dudng (khong hinh thanh don vi
o).

Nhu vay, c6 thé thdy rang, trong qué trinh cap phép dau tu dbi véi duy an,
phia co quan Nha nudc di c6 nhimg Van ban/Quyét dinh khong thong nhat lam
thay doi tinh chat cong nang st dung cua cong trinh tai du an, Glay ching nhan
dang ky dau tu, Quyét dinh phé duyét (1/500), Quyet dinh giao dat 0 660/QDb-
BQL; Glay phep xay dung (dugc cap trude thoi diém Tap doan F trién khai ky
hop dong), thi muc dich sir dung dat (cong ning cia t6 hop The F Coastal Hill)
1a mot cong trinh x4y dung trén dat & dudi dang cac cin ho khach san (bao gdm
muc dich 6).

Tuy nhién, vao thoi diém cudi nam 2018, phia co quan Nha nudc tinh
Binh Dinh bat dau c6 céac cude hop ndi bd vai tinh chit xem xét diéu chinh lai du
an do thoi diém d6, cac co quan ban nganh chuyén mon trén ca nude bat dau co
nhimg kién nghi lién quan dén san pham condotel. Theo d6, ngay 16/04/2019,
Ban quan 1y Khu kinh té tinh Binh Pinh di ban hanh Quyét dinh s6 104/QD-
BQL. Pay 14 van ban di lam thay d6i muc dich sir dung dat da duoc phé duyét
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trudc d6. Voi viée ghi nhan cong nang “khach san nghi dudng” ctia T6 hop The
F Coastal Hill tai Quyét dinh sb 104, T6 hop The F Coastal Hill co thé duoc xem
la c6 muc dich str dung “chua hoan toan tuwong thich” ddi véi muc dich st dung
ciia khu dat ma Tép doan F dugc giao dé thuc hién xay dung T hop The F
Coastal Hill - dit ¢ cao tang.

Chinh vi vay, voi viée tiép tuc trién khai dy 4n sau khi co Quyét dinh 104
Téap doan F ¢o thé s& phai ddi mit véi ri ro st dung dat trai muc dich st dung
d3 dugc phé duyét ban dau, gay anh huong thiét hai dén quyén loi cta cac khach
hang mua cin ho tai day. Pong thoi cac khai niém condotel, can ho khach san,
tinh chat phap 1y cua loai hinh san pham nay tai thoi diém d6 ciing chua c6 van
ban phap ly huong dan cuy thé chi tiét. Do do, Tap doan F budc phai thi cong cam
chimg dé chd c6 huéng dan quy dinh cu thé nham phu hop véi cac quyét dinh
cap phép va vin ban quy pham phap luat.

2. Vé 1y do bat kha khang do dich bénh Covid-19: Thoi diém cudi nim
2019 va cho dén thoi diém nay, dich Covid-19 dién bién phirc tap 1a lién tuc
bung phat giy anh huong truc tiép dén hoat dong kinh doanh cua Tap doan F
cling nhu qua trinh trién khai thi cong du an do phai thuc hién mdt loat cac 1énh
cach ly, gian cach xa hdi1 nhu Chi thi 15/CT-TTg ngay 27/02/2020; Chi thi
16/CT-TTg ngay 31/03/2020 cua Thu tuéng chinh phu va cac van ban cua
UBND tinh Binh Pinh vé viéc thyc hién cac blen phap phong tranh dich trén dia
ban tinh. Vi vy, can cr Diéu 14 Hop Pong vé su kién bat kha khang, trong
truong hop nay, Tap doan F c6 quyén ap dung quy dinh vé su kién bat kha khang
dé mién trir trach nhiém do viéc cham tré thi cong, ban giao can ho.

Bén canh d6, ngay 23/08/2018, 6ng Nguyén Phi T d3 ky Hop dong thué va
quan 1y tai san v&i Cong ty F Quy Nhon. Theo d6, dng T da dong ¥ cho Cong ty
F Quy Nhon thué lai cin ho 38A5B néu trén va hudng tién thué tir thoi diém ong
T thanh toan di 95% gia ban can ho. Thoi han thué duge kéo dai cho dén ngay
cudi ciing cua thoi han hoat dong ciia Dy an. Ong T cam két s& khong cham dut
Hop ddng thué vi bat cir 1y do gi va cam két dam bao nghia vu cho thué lién tuc
khong gian doan v6i Cong ty F Quy Nhon. Truong hop hop dong thué bi cham
dut vi bat ky 1y do gi thi 6ng T chap nhan viéc Tap doan F ¢6 quyén cham dut
Hop dong mua ban va ap dung cac ché tai phat, boi thudng thiét hai nhu doi véi
treong hop 6ng T vi pham nghia vu thanh toan.

Cong ty CPTD F khong dong ¥ véi yéu cau khai kién ciia nguyén don, boi
I&:

Th nhét, cin c khoan 2 Piéu 351 Bo luat to tung dan sy nam 2015 quy
dinh “Truong hop bén c6 nghia vu khong thuc hién dl'mg nghia vu do sy kién bat
kha khang thi khong phai chiu trach nhiém dan sy”. Trong truong hop nay, viéc
Tap doan F khong thé ban giao can ho cho khach hang 1a do nhing sy kién bat
kha khang nhu da phan tich ¢ trén. Do d6, Cong ty CPTD F cho rang Iy do cham



dut hop dong cua 6ng T trong trudng hop nay khong thuge (cac) truong hop
cham dut hop dong da dugc hai bén thoa thuén tai Dleu 15.1 hop dong.

Thir hai, vé yéu cau bdi thudng thiét hai 1a s6 tién 131 vay ngan hang va chi
phi thué luat su: yéu cau nay 1a khong co cin ctr boi 18 day khong phai 1a thiét
hai tryuc tlep phat sinh tir viéc chdm ban giao can ho cia Cong ty CPTD F. Nghia
vu tra ng gbc va lai vay ciia nguyén don 1a bit budc theo hop dong tin dung da
ky két v6i HBank ma khong phu thudc vao viée nguyén don di nhan ban giao
can ho hay chua,

Thu ba, Ve yéu cau phat vi pham hop ddng:

V& yéu cau phat vi pham 8% gia ban can ho (trude thué) 1a 170.400.000d:
Nhu da phan tich ¢ trén, viéc Cong ty CPTD F cham ban giao can hd la do su
kién bat kha khang do d6 ddy khong dugc coi 1a vi pham nghia vu dé nguyén
don can ctr tinh phat vi pham.

Vé khoan tién phat vi pham hop dong do Cong ty CPTP F cham ban giao
can ho: Nguyén don di vi pham quy dinh vé thoi han thanh toan gia ban can ho
theo quy dinh tai Piéu 2 Phy lyc 03 hop dong, do d6 can ct Diéu 12.2.1 hop
déng, 6ng T khong c6 cin cir dé yéu cau tinh 1ai d6i voi bi don.

Trén tinh than thién chi hop tac, Cong ty CPTD F luén mong mubn duoc
tiép tuc hop dong véi khach hang. Nhu da phan tich & trén, trong qué trinh thuc
hién hop dong do nhiing su kién bat kha khang ma viéc ban giao can ho cho
khach hang chua thé tién hanh theo du kién. Cong ty CPTD F dang nd lyc hét
strc, huy dong moi ngudn lyc dé co thé ban giao can ho cho khach hang trong
thoi gian som nhat. Do d6, Cong ty CPTD F dé nghi nguyén don can nhic veé
viéc cham dut hop dong. Trong truong hop nguyén don van gitr nguyén yéu cau
khoi kién, Cong ty CPTD F dé nghi Quy toa xem x¢t giai quyét yéu cau sau:

Tap doan F thuc hién quyén cham dut Hop dong va hoan tra lai khoan tién
ma nguyén don da thanh toan sau khi d6i trir cac khoan tién sau: Tién phat vi
pham 8% trén gia ban can ho; tién boi thuong thiét hai bao gom chi phi moi
gidi, khoan tién chénh lénh gia ban can ho cho bén thir ba.

Trong qua trinh gidi quyét vu &n, nguoi (t6 chirc) c6 quyén loi nghia vu
lién quan c6 yéu cau déc lgp - Cong ty F Quy Nhon trinh bay:

Ngay 23/08/2018, ong Nguyén Phi T va Cong ty F Quy Nhon da ky Hop
dong thué va quan ly tai san s 38A5B/2018/HDTCH-T; thoi han thué tir ngay
6ng T thanh toan du 95% gia ban can ho hoac tinh tir ngay céc bén ky Hop déng
thué dén ngay cudi ciing cua thoi han hoat dong dy an theo Gidy chiing nhan dau
tu s6 4370744030 do UBND tinh Binh Binh cip ngay 24/04/2015.

Thyc hién theo thoa thuén cua Hop ddng thué can ho ngay 23/08/2018,
Cong ty F Quy Nhon da tra tién thué cho 6ng Nguyén Phi T tinh tor nam 2018
dén nay véi téng 30 tién 1a 151.381.819d (ngay 25/01/2019, s tién 64.545.455d;
ngay 06/01/2020, s tién 86.836.3644).




Can ctr theo thoa thuan cua cac bén tai Hop dong thué can ho ngay
23/08/2018 thi: Thoi han thué tur ngay bat dau dén ngay két thic - 1a ngay cudi
cuing cua thoi han hoat dong du an theo quy dinh tai Gidy dang ky dau tu; cac
bén khéng c6 quyén don phuong cham dut hop déng nay trir cac truong hop
dugc quy dinh tai hop déng ndy. Tuy nhién, khi chua hét thoi han caa hop ddng
thué thi éng T da c6 vian ban thong bao cho Cong ty CPTD F vé viéc cham dut
hop ddng mua can ho dong thoi khoi kién yéu cau TAND quan Cau Gidy tuyén
cham dut hop ddng mua ban cin ho.

Viéc hop dong mua ban can ho bi cham dat khién cho Cong ty F Quy
Nhon khong thé tiép tuc thuc hién hop dong thué lai can ho theo thoa thuan giira
cac bén. Thoi diém 6ng T giri thong bao don phuong cham dat hop dong mua
ban cin ho cling chinh 14 thoi diém 6ng T da don phuong cham dut Hop dong
thué can ho ngay 23/08/2018 véi Cong ty F Quy Nhon. Viéc 6ng T cham dut
hop dong thué 1a vi pham nghia vu cua bén cho thué vé viéc dam bao thoi han
cho thué dugc quy dinh tai Diéu 5 ciia hop dong thué.

Can ctr khoan 10.2 Biéu 10 cua Hop dong thué cin ho ngay 23/08/2018
quy dinh:

“10.2 Truong hop mot bén vi pham (cac) quy dinh tai hop dong dan dén
viéc bén con lai don phuong cham dut hop dong theo quy dinh tai hop dong nay
va’hoic mot bén don phuong cham dit hop dong khong tuan theo quy dinh, diéu
kién tai hop dong nay (bao gdom ca nghia vu théng béo) thi ngoai (cac) khoan boi
thuong thiét hai va cac khoan tién khéc theo quy dinh tai hop ddng, bén vi pham
c¢6 nghia vu thanh toan cho bén bi vi pham khoan tién phat twong duong 8% gia
tri phan nghia vu bi vi pham (chua bao gdm cac khoan thué néu c6 phai nop).
Viéc thanh toan phai dugc bén vi pham thuc hién trong thoi han 07 ngay ké tir
ngay nhan duogc yéu cau thanh todn caa bén bi vi pham.

10.3 Trudng hop bén A don phuong cham dut hop dong thi trong thoi han
15 ngay ké tir ngay bén A thong bao don phuong cham dut hop dong bén A con
phai hoan tra cho bén B toan bo tién thué (gia thué) da duoc bén B thanh toan
cho bén A theo quy dinh tai Piéu 3 va Diéu 4 hop dong nay tinh dén ngay bén A
thong bao don phuong cham dut hop dong (tién cho thué thuc nhan) va mot
khoan tién 14i phat sinh véi I3i suat bang 150% i suat tién gui tiét kiem tra 14
sau ky han 06 thang d6i voi khach hang ca nhan cua BIDV cong bé tai thoi diém
bén A thong bio don phuong cham dut hop dong trén téng sé tién cho thué thuc
nhan tinh tir ngay bt dau cho dén ngay bén A hoan tra trén thuc té tién cho thué
thuc nhan.”

Nhu vay, theo thdéa thuan néu trén truong hop nay Cong ty F Quy Nhon
duogc ap dung cac ché tai lién quan do hanh vi chdm dat hop dong thué trai phap
luat ctia 6ng T gay ra bao gdm: Yéu cau dng T hoan tra lai cho Cong ty F Quy
Nhon toan bo sd tién thué ¢ nhan cung tién 13i phat sinh tinh bang 150% lai suat
tién giri tiét kiém tra 13i sau ky han 06 thang ddi v6i kKhach hang ca nhan cia
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BIDV cong bb tai thoi diém 6ng T thong bao don phuong cham dit hop dong
trén tong s tién cho thué thuc nhan tinh tir ngdy bat dau cho dén ngay 6ng T
hoan tra tién trén thuc té. Pong thoi yéu cau dng T phai thanh toan cho Cong ty
F Quy Nhon khoan tién phat twong duong 8% gi4 tri phan nghia vu bi vi pham
clng véi viée boi thuong thiét hai do hanh vi chAm dut hop ddng thué trai phap
luat gay ra.

Cong ty F Quy Nhon dé nghi TAND quén Cau Gidy:

1. Budc 6ng Nguyén Phi T phai hoan tra lai cho Cong ty F Quy Nhon toan
bo s6 tién thué da nhan l1a 151.381.819d.

2. Thanh toén tién 14i phat sinh bang 150% lai suét tién gui tiét kiém tra 14i
sau ky han 06 thang d6i voi khach hang ca nhan cua BIDV cong bé tai thoi diém
6ng T cham dat hop ddng thué tinh trén tdng sé tién cho thué thuc nhan tinh tur
ngay bat dau phat sinh hiéu luc cia hop ddéng thué dén khi 6ng T hoan thanh
nghia vu thanh toan.

3. Thanh toan sé tién tuong dwong véi 8% gia tri phan nghia vu bi vi
pham.

4. Boi thuong thiét hai cho Cong ty F Quy Nhon do hanh vi chdm dut hop
dong thué trai phap luat gay ra.

5. Hoan tra lai cho F Quy Nhon 15 dém nghi ma ong Nguyén Phi T da st
dung theo quy dinh tai Biéu 7 ciia hop dong véi so tien tam tinh: 42.300.000d.

Trong qud trinh gidi quvét vu dn, nguoi (t6 chirc) cé quyén loi nghia vu
lién quan c6 yéu cdu déc ldp - HBank trinh bay:

Ngay 20/8/2018, HBank va 6ng Nguyén Phi T da ky Hop dong tin dung so
5275/18MB/HDTD (sau day goi tat 1a Hop dong tin dung ngay 20/8/2018). Theo
do, ngay 23/8/2021 HBank - Chi nhanh Hung Vwong dé cép tin dung theo dé
nghi giai ngan kiém khé udc nhan ng s6 5275/18SMB/HPTD/DNGN-
KUNN/CN/01 theo ndi dung chi tiét sau: SO tién phat vay 1a 1.278.000.000d;
Muc dich su dung vén: Mua BPS du an Khu d6 thi kinh t& Nhon Hoi, x3 Nhon
Ly, thanh pho Quy Nhon, tinh Binh Dinh; Thoi han vay: 180 thang, tir ngay
20/8/2018 dén ngay 21/8/2033; Lai suat vay trong han 1a 10,5%/nam; Lii suét
vay qua han: 150% lai suét trong han.

Tong du no cua Hop dong tin dung ngay 20/8/2018 tam tinh dén ‘ngay
11/11/2021 voi tong s6 tién 1a 1.465.613.681d; trong d6: No goc la
1.269.965.866d; No lai trong han 1la 172.996.180d; No¢o 1ai qua han la
22.651.635d.

Pé bao dam cho cac khoan vay néu trén dng T da dung toan b quyén tai
san cua minh dé thé chap cho HBank véi tai san thé chap bao gdm: “Toan b cac
Quyén tai san cua Bén thé chip phat sinh tr Hop déng mua ban cian ho sb
38A5B/2018/HDMBCH -T ky ngay 05/06/2018 giita Cong ty c6 phan Tap doan F
véi 6ng Nguyén Phi T theo Hop dong thé chap quyén tai san s6 5275/18MB/HPBD
ngay 20/8/2018 duogc xac lap gitra HBank - Chi nhdnh Ha Noi vai ong T va duogc
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dang ky giao dich bao dam tai Cuc ding ky qudc gia giao dich bao dam - Bo Tu
phap; Can ho/nha hinh thanh trong tuong lai tai Can ho s6 38A5B tang 8A Zone 3
T6 hop cin ho khach san The F Coastal Hill thuoc Dy an Khu d6 thi sinh thai F
Quy Nhon - Dy 4n tai khu kinh t& Nhon Hdi, xd Nhon Ly, thanh phé Quy Nhon,
tinh Binh Binh”.

Trong qua trinh thuc hién Hop déng tin dung ngay 20/8/2018, ong T mdi
chi thuc hién thanh toan cho HBank dén ngay 26/3/2020 véi tong so tién la:
283.669.222d. Trong d6, da tra ng goc la 8.034.134d; da tra no lai la: 275.635.0884.
Ké tir ngay 27/4/2020, d&én nay, 6ng Nguyén Phi T d vi pham nghia vu thanh toan
ddi véi HBank.

Do ngay 18/5/2021, HBank nhan duoc Thong béo s6 351/TB-TA cua Toa an
nhan dan quan Cau Gidy, thanh phd Ha Ndi vé viéc dua HBank vao tham gia t6
tung trong vu an véi tu cach 1a nguoi ¢ quyén loi nghia vu I|en quan.

HBank dé nghi Quy Toa xem xét va giai quyét yéu cau doc 1ap ciia HBank
nhu sau:

1. Budc ong Nguyén Phi T phai thanh toan cho HBank tong sb tién tam
tinh dén ngay 31/3/2022 la 1.533.705.605d; trong do: No goc 1a 147.871.4844;
No 1ai trong han 1a 226.598.511d; No 1ai qua han 1a 37.141.2284.

2. Budc 6ng Nguyén Phi T phai tiép tuc thanh toan phan ng 13i phét sinh
theo lai suat quy dinh tai hop dong tin dung va khé udc nhan no ké tir ngay
01/4/2022 cho dén khi thanh toan xong khoan no;

3. Ké tir ngay Ban an co hiéu lyc phap luat, néu 6ng T khong thuc hién
hodc thuc hién khong day du nghia vy thanh toan toan bo khoan ng¢ va lai phat
sinh thi HBank c6 quyen yéu cau Co quan Thi hanh an dén sy ¢6 tham quyén
tién hanh ké bién, phat mai tai san bao dam cua khoan vay dé thu hdi ng cho
HBank.

Toan bo sd tién thu duoge tir viéc ban/xt 1y tai san bao dam duge dung dé
thanh toan nghia vu tra ng ctia 6ng T d6i voi HBank. Néu so tién thu duoc tir
ban/xir 1y tai san bao dam khong du thanh toan hét khoan no thi 6ng T van phai
c6 nghia vu tra hét khoan no cho HBank bang ngudn thu va cac tai san hop phap
khac.

4. HBank khong dong ¥ v6i y kién cham dut hop dong mua ban cua
nguyén don va chi dong y chAm dut sau khi cac bén hoan thanh nghia vy thanh
toan toan bd khoan vay cho HBank.

Truong hop Hop ddng mua ban cian ho sé 38A5B/2018/HPMBCHT ky
ngay 05/06/2018 bi chdm dat vi bat ky 1y do nao ké ca trudng hop vo hiéu. Bé
nghi cac bén thuc hi¢n theo dung cac cam két tai Thoa thuan hop tac sd
5275/2018/TTBB-F-KH ngay 20/8/2018 dugc ky két giita Bén A: Cong ty Cb
phan tap doan F v6i Bén B: HBank va Bén C: 6ng Nguyén Phi T. Trong truong
hop Chu dau tu 1a Cong ty c6 phan Tap doan F thyc hién nhu tai Thoéa thuan hop
tac s6 5275/2018/TTBB-F-KH nhung sb tién khong du dé thuc hién toan bo
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nghia vu cua bén vay thi 6ng Nguyén Phi T phai chuyén giao toan bo tai san,
ngudn thu hop phép khac cho HBank dé HBank xir Iy nhim thu hoi no trudc han
theo quy dinh tai Hop ddng tin dung va cac thoa thuan khac duoc ky két giira
HBank voi 6ng Nguyén Phi T.

Tai bdn an so tham sé 07/2022/DS-ST ngay 31/03/2022, Toa &n nhan dan
qudn Cau szy da xét xu nhu sau:

2.1. Chap nhan yéu cau khoi kién ciia nguyén don vé viéc don _phuong
cham dit hop dong (do bi don co 16i trong cham ban giao, vi pham Piéu 8 cua
hop ddng va nguyén don c6 quyén don phuong cham dat hop dong theo Diéu
12.2.2 va Piéu 15.1.3 cuia hop dong. Nguyén don di thong bao tai budi 1am viéc
ngay 04/01/2020 nén viéc don phwong cham dirt hop dong phu hop véi Didu 428
B0 luat dan sy nam 2015.

Tuyén bd hop dong thué cian ho vo hidu toan bo.

Budc Cong ty CPTD F hoan tra cho 6ng T tién mua cin ho theo gia tri hop
dong 1a 2.130.000.000d, trong d6 bao gdm: 745.500.000d 14 tién cua ong T va
1.278.000.0004 tién vay tir HBank.

Budoc Cong ty CPTD F boi thuong thiét hai cho 6ng T 3.743.760.067d
nhitng khoan sau: Tién 14i cta s tién 745.500.00d 1a 115.738.8794d; Lai da tra
cho Ngan hang HBank 147.891.484d (trong han va qué han); Tién 13i ma 6ng T
phai thanh toan cho HBank 13 263.739.7394 (14i trong han va 13i qua han); Tién
phat vi pham hop dong theo thoa thuan tai diém 12.2.1 ctua hop dong 1a
359.437.500d; Tién phat theo thoa thuan tai diém 12.4.3 tuong duong 8% la
170.400.000d; Tién an phi do bi HBank khoi kién (tam tinh 1a 67.696.091d); Bo6i
thuong thiét hai tir hop dong thué cin ho 488.876.369 bao gdm 42.300.000d tién
6ng T da di nghi dudng nay huy hop dong phai tra lai cho Cong ty c6 phan F
Quy Nhon; 151.381.8194 tién cho thué ma dng T da nhan; 306.794.5504 s tién
thué nha ma dang 18 ra 6ng T dugc nhan ké tir thoi diém hét thoi han ban giao
nha.

2.2. Khéng chap nhan yéu cau doc 1ap cua Cong ty ¢ phan F Quy Nhon
Golf & Resort ve bdi thuong thiét hai; chap nhan yéu cau bugc Ong T tra lai
151.381.8194 tién cho thué ma 6ng T d4 nhan, 42.300.000d tién ong T da di nghi
dudng.

2.3. Chéap nhén toan bd yéu cau doc lap caa HBank, budc dng T phai thanh
todn cho HBank s6 tién tam tinh dén 31/03/2022 la 1.533.705.605d
(147.871.484d no géc, 226.598.511d no lai trong han va 37.141.2284 ng 1ai qua
han). Budc 6ng T phai thanh toan tién 1di phat sinh theo muc 13i suit cia hop
ddng tin dung. HBank c6 quyén ké bién phat mai cin ho sé 38A5B thudc du an
khu D6 thi du lich sinh thai F Quy Nhon néu ong T khong thuc hién hoac thuc
hién khong ddy du nghia vu.

Ngoai ra, ban an so tham con tuyén vé an phi va quyén khang cao.
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Sau phién toa so tham, Cong ty cd phan Tap doan F, Cong ty cb phan F
Quy Nhon, HBank déu c6 khang céo.

Tai phién toa phac tham,

Nguyén don - 6ng Nguyén Phi T trinh bay: Ong gitt nguyén yéu cau khoi
kién; 6ng dé nghi Hoi dong xét xur khdng chap nhan cac yéu cau khéang céo; giir
nguyén ban an so tham.

Bi don - Cong ty CPTP F trinh bay: Cong ty CPTD F khong dong ¥ don
phuong chdm dit hop ddéng vi bi don khong c6 16 trong viéc cham ban giao cin
hé. Bi don x4c nhan khong thong bao bang van ban cho khach hang khi xay ra su
kién bat kha khang.

Hop dong thué cin ho khong vo hiéu. Trong trudng hop chdm dit hop
d6ng thi bi don dong v tra lai cho 6ng T s6 tién gbc 6ng T da ndp; khong dong v
cac khoan tién tra 13i, phat vi pham hop dong.

Nguoi ¢é quyén loi va nghia vu lién quan - HBank trinh bay: Khong chap
nhan huy hop déng mua ban cin ho.

Cac duong sy khdng thoa thuan duoc vé viée giai quyét vu an.

Pai dién Vién kiém sat nhan dan thanh phé Ha Ngi tham gia phién toa
phét biéu y kién:

Vé t6 tung: Hoi dong xét xir va cac duong sy tuan thu day du cac quy dinh
cua Bo luat td tung dan sy tir giai doan thu Iy vu 4n dén phién toa xét xi vu an.

Vé noi dung: D& nghi Hoi dong xét xtr ap dung khoan 2 Piéu 308 Bo luat
tb tung; Chap nhan mot phan khang cio ctia bi don va Cong ty CP F _Quy Nhon;
khong chap nhan khang cdo cia HBank sira ban an dan su so tham vé mot sd noi
dung sau:

Bugc bi don phai tra cho nguyén don tién mua can ho 1a 2.023.500.000
d6ng. Budc bi don phai chiu so tién phat do cham ban giao | 12 90.019.1254.

Khong chap nhén yéu cau cua nguyén don Ve sO tién an phi 67.696.09d;
Khong chap nhan yéu cau ctia nguyén don doi vi s6 tién 445.576.369d tién thué nha
29.5 thang ké tir thoi diém hét thoi han ban giao theo HD 01/10/2019 dén ngay
31/3/2022.

Nhitng yéu cau, kién nghi dé khic phuc vi pham t6 tung & giai doan phiic
tham: Khong

Can cwr vao cdc tai liéu co trong hé so vu an dwoc tham tra tai phién toa
vad can cir két qud tranh tung tai phién toa, Hoi dong xét xir phiic tham nhdn

dinh.

NHAN PINH CUA TOA AN:
[1] Vé tb tung:
[1.1] Vé thi tuc khang céo:
Ngay 31/03/2022, Toa an nhan dan quan Cau Gidy xét xir vu an ving mat
Cong ty CPTD F va Cong ty CP F Quy Nhon; ngay 05/05/2022, Toa so thim
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téng dat ban an so tham cho Cong ty CPTD F va Cong ty CP F Quy Nhon. Ngay
14/04/2023, Toa so thim nhan dugc don khang cdo cua HBank; ngay
18/05/2023, Toa so tham nhan dugc don khang cdo ciia Cong ty CPTD F va
Cong ty CP F Quy Nhon. Cong ty CPTD F, Cong ty CP F Quy Nhon; HBank da
ndp tam ung an phi phuc thAm trong thoi han lut dinh nén khang cdo dam bao
vé chu thé, ndi dung, trong thoi han lut dinh theo quy dinh tai Diéu 271, biéu
272, Diéu 273 Bo luat tb tung dan sy nam 2015.

[1.2] Vé quan hé phdp ludt:

Theo don khdi kién ctia nguyén don va yéu cau doc 1ap cua ngudi co
quyén lgi va nghia vu lién quan, Hoi dong xét xtr nhan thdy can xac dinh quan hé
phap luat 1a: Tranh chap hop dong mua ban can ho; hop dong thué can ho; hop
d6ng tin dung, hop dong thé chip kheo khoan 3 Diéu 26 Bo luat t tung dan su
nam 2015.

[2] Xét khang cao cia cac dwong su:

[2.1] Xét khdng cdo viéc Toa dn so tham thu 1y yéu cau déc ldp ciia HBank
sau khi c6 Quyét dinh dwa vu dn ra xét xir:

Hoi dong xét xir nhan thay, ngay 10/07/2020, Toa an so tham thu 1y vu an;
trong qua trinh giai quyét vu an da xac dinh HBank 1a nguoi (t6 chirc) co quyén
loi va nghia vu lién quan trong vu an. Ngay 01/06/2021, tai Ban tu khai HBank
dé nghi Toa an khong chap nhan yéu cau khoi kién cua nguyén don. Trong
truong hop hop dong mua ban can h bi vo hi¢u thi HBank yéu cau dng T hoan
tra cac khoan tién da vay. Nhu viy, yéu cau nay 1a yéu cau doc lap da dugc
HBank gtri dén Toa an so tham ngay tir dau Pang ra, Toa an so tham can hudng
dan HBank va 1am thu tuc thu 1y yéu cau doc lap néu trén. Do vay, dén trudc
ngay mo phién toa HBank c6 don yéu cau doc lap l1a nhac lai yéu cau truoc do
chtr khong phai lan dau co yéu cau. Do vay, dé giai quyét triét dé vu an; dam bao
quyén loi cua cac duong su trong cac moi quan hé dan xen va rang budc nhau thi
Toa an so tham thu 1y yéu cau doc 1ap caa HBank 1a phu hop; khong chap nhan
yéu cau khang cio ndy cta duong su.

[2.2] Xét khang cdo viéc Toa dn so tham xir vang mdt Cong ty CPTD F va
Cong ty CP F Quy Nhon:

Sau khi Toa 4n so thim thu 1y yéu cau doc lap ctia HBank, dang 1€ ra, theo
Piéu 202 B luat to tung dan sy nam 2015 thi Toa an can ra Quyét dinh dua vu
an ra xét xur; tuy nhién, Tod 4an so thAm di ra Thong bao mé lai phién toa 13
khong ding quy dinh. Nhu vdy, Toa an so tham cé thiéu s6t nhung viéc nay
khong phai vi pham nghiém trong, khong lam thay d6i ban chat vu an khong
thudc truong hop huy an so tham theo quy dinh tai khodn 3 Piéu 308 Bo luat td
tung dan su nim 2015 nén khong can phai huy 4n so thim. Toa an so thim can
rt kinh nghiém trong thu tuc t6 tung.

[2.3] Xét yéu cau cham dirt Hop dong mua bdn can hé ngay 05/06/2018:
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Hop ddng mua ban can ho ngay 05/06/2018 gitra 6ng Nguyén Phi T va
Cong ty CPTD F dam bao vé chi thé, ndi dung, cac diéu kién c6 hiéu lyc cua giao
dich dan sy theo Piéu 116, Piéu 117 Bo luat dan sy nam 2015; Diéu 118, Diéu
119, Diéu 121 Luat nha & 2014 nén ¢6 hiéu luc phap luét.

Cong ty CPTD F va Cong ty CP F Quy Nhon khang céo cho rang 15i dan
dén viéc cham ban giao cin hd ciia Cong ty CPTD F 1a do truong hop bat kha
khang.

Ho1 ddng xét xir nhan thay, H0’p déng mua ban cin ho ngay 05/06/2018
khong an dinh chinh xac ngay ban giao can hg ma quy dinh cac moc thoi gian
lién quan dén ngay ban giao gdm ngay ban giao can ho theo du kién va ngay ban
giao can ho theo thong béo.

Tai Piéu 1 ciia Hop ddng mua ban cin ho ngay 05/06/2018 thé hién:

Diéu 1. Gidi thich tir ngit:...1.22. "Ngay ban giao cdin hé" dwoc hiéu la
ngay trong théng b&o bang vin bdn ma Bén Bdn ban giao cin hé cho Bén Mua
dwoc quy dinh tai Piéu 8 Hop Dong.

Pieu 8. Giao nhdn can ho: ...8.2. Thoi diém ban giao:

(i) Bén Bdn di kién ban giao can hé cho Bén Mua vao quy 11/2019.

(i) Cdc Bén thong nhdt rang, thoi gian ban giao cin hé co thé dwoc gia
han t6i da 02 (hai) lan. Lan gia han thie nhdt khéng dwoc vieot qud 45 (bén muoi
ldm) ngay ké tir ngay cudi cung cia thoi diém du kién ban giao can hé cho Bén
Mua néu tai Piéu 8.2 (i) cia Hop Pong. Lan gia han thw hai khong dwoc viot
qua 45 (bon muoi Idm) ngdy ké tir ngdy cudi ciing cia thoi han da dwoc gia han
lan thir nhat. Viéc chdm ban giao phadi dwoc Bén Ban ldp thanh van ban va giki
dén Bén Mua trong d6 néu ré thoi gian ciing nhu Iy do chdm ban giao cdn hé...

Trudc Ngay Ban Giao can ho 15 (muwoi lam) ngay, Bén Ban phai guri thong
bdo bang van ban cho Bén Mua vé thoi gian, dia diém va thi tuc giao Céin H9.

Tai Piéu 8 ciia hop dong quy dinh: Bén ban ban giao cin ho cho bén mua
du kién vao quy I11/2019. Hoi dong xét xtr ap dung twong duong vé cach tinh thoi
gian theo B luat dan sy, can xac dinh theo thoa thuan trong hop dong thi thoi
han bén ban du kién ban giao cho bén mua chdm nhat 12 ngay 30/06/2019.

Tai Piéu 12 cta hop dong quy dinh vé viéc Bén Mua duoc don phuong
cham dut hop dong: 12.2.2. Néu Bén Bdn chdm ban giao can hé qud 180 ngay ké
tir ngay cuoi cung cua thoi dzem dy kién ban giao Céin H$ néu tai Piéu 8.2 (i)
cua Hop Bong ma Bén Ban van chiea ban giao Cin HY cho Bén Mua thi Bén
Mua c6 quyén tiép tuc thuc hién Hop Dong... hodc don phwong chim diet Hop
Déng theo théa thudn tgi Diéu 15 ciia Hop Dong.

Tai Diéu 15 cua hop ddéng quy dinh: 15.1. Hop Dong dwoc cham dirt khi
xdy ra mot trong cdc truong hop sau ddy:...15.1.3. Theo quyét dinh don phwong
cham dit Hop Péng ciia Bén Mua khi: (1) Bén Bdin chdm ban giao Cin Hp
theo théa thugn tai Piéu 12.2.2 ciia Hop Péng...
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Nhu vay, theo thoa thuan trong hop déng néu bén ban cham ban giao theo
thoi gian da thoa thuan 1a quy 11/2019 néu c6 kéo dai thi khéng qua 180 ngay
(twong duong 06 thang). Cham nhat dén ngay 30/12/2019 ma bén ban khong ban
giao can ho thi bén mua co thé don phuong cham dut hop ddng. Thuc té, cho dén
ngay nguyén don khoi kién va khi Toa an cap so tham xét xir thi Cong ty CPTD
F van chua ban giao can ho cho 6ng T.

Cong ty CPTD F trinh bay vi¢c cham ban giao can hd 1a do sy kién bat kha
khang 1a do thay ddi chinh sach phap luat va do dich Covit. Hoi dong xét xtr nhin
thdy céc tai liéu cuia Cong ty CPTD F xuét trinh khong chimg minh dugc tinh lién
quan dén viéc anh hudng tién d6 ban giao cong trinh. Ngoai ra, thoi han ban giao
cudi cing 13 30/12/2019 trong khi dau ndm 2020, dich Covit méi bat dau xuét hién
tai Viét Nam va gian cach xa hoi theo Chi thi 15/CT-TTg ngay 27/02/2020; Chi
thi 16/CT-TTg ngay 31/03/2020 cua Thu tudng chinh phu thyuc thi¢n tir thang
3,4/2020.

Ngoai ra, theo quy dinh tai Diéu 14 cta hop dong: “14.3. Khi xudt hién
mot trong cdc Sy Kién Bdt Kha Khang theo thoa thudn tai Piéu 14.1 nay thi Bén
bi tac dong béi Sw Kién Bat Kha Khang phdi thong bdo bang vin ban cho Bén
con lai biét trong thoi han 05 ngay ké tiv ngay xday ra Sw Kién Bat Kha Khéng.
Qua trinh giai quyét vu an, Céng ty CPTD F khong c6 ching cir ching minh da
¢6 vin ban thong bao vé su kién bat kha khang gui cho ong T. Ong T da c6 thong
bao cho Cong ty va yéu cau giai quyét chdm dut hop dong.

Nhu vay, xac dinh Cong ty CPTD F da vi pham nghia vu ban giao can ho
theo hop ddng. Thoi diém vi pham nghia vu dugc xac dinh tir ngay 30/12/2019.

Do d6, Toa an cap so tham chap nhan yéu cau khai kién cua 6ng T, chdm
dut hop déng mua ban cin ho gitta 6ng T va Cong ty CPTD F 1a phu hop voi
Diédu 428 Bo luat dan sy nam 2015. Hoi dong xét xir thay khong c6 can cir chap
nhan ndi dung khang cao cua Cong ty CPTD F, Cong ty CP F Quy Nhon va
HBank vé viéc khong chap nhan chdm duat Hop dong mua ban cin ho ngay
05/06/2018.

[2.4] Xét néi dung khing cdo vé cic khodn tién bdn dn so tham tuyén
Cong ty CPTD F phai tra cho dng Nguyén Phi T

Ve s tién mua can hg: Tai don khoi kién cling nhu cac tai liéu do nguyén
don xuat trinh thi tong s6 tién ma nguyén don da ndp cho Cong ty CPTD F voi
tong s6 tién 13 2.023.500.000d. Trong d6 bao gdm: 745.500.0004 13 tién cua dng
T va 1.278.000.0004 tién vay tir HBank. Tuy nhién, ban an so thdm tuyén budc
Cong ty CPTD F phai tra cho 6ng T tién mua cin ho theo gia tri Hop dong 1a
2.130.000.000d 1a khéng chinh xac. Can sira sb tién Cong ty CPTD F hoan tra
cho 6ng T sb tién da nop la 2.023.500.000d (hai ty, khong tram hai muoi ba
triéu, nam tram nghin ddng).

Vé yéu cau tién phat vi pham hop dong va tién 1ai phat sinh do 18i cham
ban giao dan dén chdm dit hop déng: Tai khoan 2 Piéu 16 Luat Kinh doanh bat
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dong san quy dinh viéc phat va boi thuong thiét hai do cham tién d6 ban giao bat
dong san do cac bén thoa thuin va ghi vao hop dong. Cin ¢t quy dinh tai cac
diéu 12.2.1, diéu 15.1.3 Hop ddng mua ban cin hd, do Cong ty CPTD F vi pham
thoi han ban giao can ho nén 6ng T yéu cdu Cong ty phai thanh toan tién phat vi
pham, tién 14i phat sinh do cham thanh toan 1a phu hop vé6i thoa thudn cia cac
bén. Cu thé:

Dbi v6i sb tién dng T dong (ngoai tién vay HBank) 745.500.000d: Nhu
phan tich ¢ trén, do bi don cham ban giao nha tir ngay 30/12/2019 nén thiét hai
phat sinh d6i voi sd tién 745.500.000d tinh tir ngdy vi pham nghia vu ban giao 1a
ngay 30/12/2019 dén ngay xét xr so tham 31/3/2022 1a 27 thang; can budc CONg
ty CPTD F phai tra cho 6ng T tién 1di cta khoan tién 745.500.000d la:
745.500.000 dong x 27 thang x 6.9%/12 = 115.738.875d (mdt trim mudi lam
triéu, bay trim ba muoi tim nghin, tdm trim bay muoi 1am dong).

Déi véi s6 tién vay HBank 1a 1.278.000.000d: Cac duong su déu xac nhan
ong T da tra HBank so tién 1ai 1a 147.871.484d; sb tién phai tra 13i trong han
226.598.5114, 14i qua han 37.141.228d. Tong s6 tién 1di da tra va phai tra cia
khoan vay HBank 1a 411.611.223d (bén tram muo1 mot triéu, sau tram mudi1 mot
nghin, hai trim hai muoi ba dong).

Dbi v6i khoan tién phat vi pham hop dong khoan tién tuong duong 8% tri
gid hop d(‘)ng 170.400.000d (mdt tram bay muoi triéu, bbn tram nghin déng)

Hoi dong xét xir nhan thay, nhitng khoan tién trén 1a thiét hai thuc té phat
sinh va cac khoan phat di dugc thoa thuan trong hop doéng nén Toa an cip so
tham chip nhan 1a co can cu.

Pbi v6i yéu cau phat vi pham hop déng do cham ban giao 1a
359.437.5004:

Hoi dong xét xir nhan thay, tai Diéu 12.2. 1 cua hop déng quy dinh vé diéu
khoan phat vi pham trong truong hop cac bén vén tiép tuc thuc hién hop dong
ma bén ban cham ban giao can ho co diéu kién bén mua da thanh toan day du va
dung han gia ban can ho theo tién do thoa thuan trong hop dong. Truong hop nay
khong ap dung d6i voi truong hop don phuong chdm dat hop dong. Do vay,
khong c6 can ctr chap nhan yéu cau khoi kién ciia nguyén don véi sb tién
359.437.5004.

Péi véi tién boi thuong thiét hai tir Hop dong thué can ho ngay 23/8/2018:
Ong T c6 yéu cau Cong ty CPTD F bdi thudng: S6 tién 42.300.000d tién ong T
da di nghi dudng nay huy hop ddng phai tra lai cho Cong ty F Quy Nhon; s6 tién
151.381.8194 tién cho thué ma 6ng T dd nhan; s tién 306.794.5504 s6 tién thué
nha ma dang 18 ra 6ng T duoc nhan ké tir thoi diém hét thoi han ban giao nha;
tong sd tién 1a 500.476.369d.

Hoi ddng xét xtr nhan thiy, nguyén don d& nghi Toa an chdm dut Hop dong
mua ban can h¢ ngay 05/06/2018 vi Iy do bi don chém ban giao nha. Do do, theo quy
dinh ctia hop dong bi don da chiu cac khoan tién boi thuong thiét hai va cac khoan tién
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phat do vi pham hop dong. Tuy nhién, nhu phan tich & trén, tai thoi diém 6ng T va Cong
ty F Quy Nhon ky két Hop ddng thué cian ho ngay 23/8/2018 thi can ho chua ton
tai. Toa 4n cap so thdm tuyén COng ty F Quy Nhon v6 hiéu nhung lai tuyén bi don
phai tra cho 6ng T khoan tién 488.876.369d la tlén thué can ho nghi dudng la khong co
can ctr; khong chap nhén yéu cau ctia 6ng T voi sb tién yéu cau 1a 5 00.476.369d.

Dbi v6i tién an phi 67.696. 091d ma nguyén don yéu cau do Ngan hang
HBank khoi khién doi no va yéu cau doc 1ap ciia Cong ty F Quy Nhon duoc Toa
an chap nhan:

Can ci khoan 1 Diéu 147 Bo luat td tung dan sy ndm 2015 thi duong su
phai chiu an phi so tham néu yéu cau cua ho khong duoc Toa an chip nhan. Do
ong T la nguoi khai kién nén nghia vu ctia cac duong su phai thuc hién theo quy
dinh ctia Bo luat t6 tung dan sy nam 2015. Ong T cho rang day 1a thiét hai phat
sinh tir hop déng mua ban va budc HBank phai chiu 1a khong dung quy dinh tai
Piéu 12 cla hop ddng. Tai don khoi kién, qua trinh giai quyet vu an nguyén don
khong c6 yéu cau; tai phién toa nguyén don bo sung yéu cau nay nén yéu cau
nay vugt qua pham vi don khoi kién; khoan yéu cau nay khong dugce thy Iy bd
sung. Toa an so thim xét va chap nhan 1a khong co can cu.

Nhu vay, Hoi dong xét xtr thay tong s6 tién can budc Cong ty CPTD F hoan
tra, tién phat vi pham hop dong va tién 1ai phat sinh do 16i cham ban giao dan
dén cham dat hop dong cho ong Nguyén Phi T la: 2.023.500.0004 +
115.738.875d + 411.611.223d + 170.400.000d = 2.721.250.098d (hai ty, bay
tram hai muoi mét triéu, hai trim nim muoi nghin, khong trim chin muoi tam
dong).

Téng s6 tién 6ng Nguyén Phi T yéu cau nhung khong duoc chip nhan 1a:
359.437.500d + 500.476.369d.= 859.913.869d (tdm trdm nam muoi chin tri¢u,
chin trim mudi ba nghin, tAm trim sau muoi chin dong).

[2.5] Xét ndi dung khing cdo ciia Cong ty F Quy Nhon doi véi Hop dong
thué can ho ngay 23/8/2018.

Nhu phan tich ¢ trén, cin ho s6 38A5B thudc Dy an khu D6 thi du lich
sinh thai F Quy Nhon, c6 dia chi tai Khu kinh té Nhon Hoi, x4 Nhon Ly, thanh
phé Quy Nhon, tinh Binh Dinh do Céng ty CPTP F khéng ban giao cho nguyén
don ding thoi han va dén thoi dlem nguyén don khoi kién thi can ho trén cling
chua dugc ban giao. Do d6, yéu cau cua nguyén don dé nghi Toa 4n tuyén hop
dong thué can ho vo hiéu la co can cu.

Tai bién ban tham dinh ngay 28/7/2021, thé hién cin ho dang tranh chap
méi dugc xdy dung xong phan co ban va dang hoan thién trang thiét bi theo
nhu phu luc 02. Nhu vay, débi tuong thué chua thuc hién dugc nhung Cong ty F
Quy Nhon d3 chuyén tién thué nha cho 6ng T. Toa an cap so tham budc 6ng T
phai tra lai Cong ty F Quy Nhon s tién 10 thang tién thué nha 1a 151.381.819d
va 42.300.000¢ dng T da nghi dudng tai F Quy Nhon; voi tong sb tién la
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193.681.819d (mot tram chin muwoi ba tri¢u, sadu tram tam muoi mbt nghin, tam
trim mudi chin déng) 1a phu hop.

[2.6] Xét ndi dung khing cdo cua HBank dé nghi khéng hiy Hop dong
mua ban can ho ngay 05/06/2018:

Toa so thim chip nhdn toan bd yéu cau doc 1ap cua HBank, budc ong T
phai thanh toan cho HBank sb tién tam tinh dén 31/03/2022 1a 1.533.705.605d
(147.871.4844 no géc, 226.598.511d no 1ai trong han va 37.141.228d no¢ lai qua
han). Budc 6ng T tiép tuc phai thanh toan tién 14i phat sinh theo murc 13i suat cta
hop ddng tin dung. HBank c6 quyén ké bién phat mai can ho sé 38A5B thudc du
an khu D6 thi du lich sinh thai F Quy Nhon néu ong T khong thuc hién hoac
thue hién khong ddy du nghia vu 1a ¢6 can ci.

Hoi dong xét xir nhan thay, ngay 20/8/2018, Cong ty CPTP F, 6ng Nguyén
Phi T va HBank cung thong nhit ky Ban hop dong thoa thuan hop tic 3 bén.
Cung ngay ong T da ky Hop déng tin dung va Hop déng thé chap véi HBank.
Theo thoa thuén thi ké tir thoi diém 6ng T thanh toan tién mua cin ho cho Cong
ty CPTD F tur tién ong T vay caa HBank thi ong T sé& chuyen moi quyén ma
khong gin voi nghia vu cua 6ng T cho HBank khi giai quyét hau qua cia hop
déng mua ban can ho bi vo hiéu.

Nhu vay, Toa an cdp so tham khong chdp nhan yéu cau doc lap cua
HBank vé viéc khong hity Hop dong mua ban can ho ngay 05/06/2018 1a c6 co
so. Do viéc hity Hop dong mua ban cin hd ngay 05/06/2018 khong 1am anh
huong dén gia tri hiéu luc ctia Hop dong tin dung va Hop dong thé chap. Nguoi
vay tién ctia HBank 1a 6ng T van phai c¢6 trach nhiém thanh toan ng dén han.

Tuy nhién, can chap nhan yéu cau khang c4o cua HBank vé viéc trong
truong hop Hop dong mua ban can ho ngay 05/06/2018 bi cham dut vi bat ky 1y
do gi thi yéu cau Cong ty CPTD F sé& chuyén cac khoan tién lién quan dén viéc
huy Hop déng mua ban cin ho ngay 05/06/2018 vé tai khoan ctia 6ng Nguyén
Phi T mé tai HBank dé HBank thu hdi toan b khoan no.

Truong hop 6ng Nguyén Phi T khéng thanh toan dugc khoan no cho
HBank va Cong ty CPTDP FL khong thuc hién nghia vy thanh toan tién vé tai
khodn cua 6ng T m¢ tai HBank thi HBank co quyén yéu cau co quan Nha nudc
c6 tham quyén xu 1y tai san dam bao dé thu hoi no. Tai san bao dam cho khoan
vay la “Toan b cac Quyén tai san ctia Bén thé chip phat sinh tir Hop dong mua
ban can ho sé 38A5B/2018/HDMBCH-T ky ngay 05/06/2018 giira Cong ty cd
phan Tap doan F voi nguyén don 6ng Nguyén Phi T theo Hop dong thé chip
quyén tai san sb 5275/18MB/HDPBD ngay 20/8/2018 duogc xac lap giita HBank
v6i ong Nguyén Phi T va dugc dang ky giao dich bao dam tai Cuc ding ky qudc
gia giao dich bao dam - BO Tu phap; Can hd/nha hinh thanh trong tuong lai tai
Can ho s6 38A5B tang 8A Zone 3 T6 hop cin ho khach san The F Coastal Hill
thudc Dy an Khu d thi sinh thai F Quy Nhon - Dy an tai khu kinh té Nhon Hoi,

19



xa Nhon Ly, thanh phd Quy Nhon, tinh Binh Dinh”. Néu tai san dam bao khéng
da dé thu hdi no thi 6ng T van phai tiép tuc tra ng cho HBank.

[3] V¢é an phi:

[3.1] Vé dn phi dén s so tham:

Ong Nguyén Phi T phai chiu an phi dan su so thdm ddi véi s6 tién yéu cau
khong dugc chip nhén; tién phai thanh toan cho Cong ty F Quy Nhon va tién tra
cho HBank véi tong sb tién 1a: 859.913.869d + 193.681.819d + 1.533.705.605d
= 2.587.301.293d. Sb tién an phi la: 72.000.000d + (587.301.293d x 2%) =
83.746.000d (tam muoi ba triéu, bay trim bon muoi sau nghin dong).

Cong ty CPTD F phai chiu an phi din su so tham d6i v6i s tién phai
thanh todn cho 6ng Nguyén Phi T 1a 2.721.250.0984. S6 tién an phi la:
72.000.000d + (721.250.098d x 2%) = 86.425.000d (tam muoi sau triéu, bon
tram hai muoi 1am nghin dong).

Cong ty F Quy Nhon va HBank khong phai chiu 4n phi dan sy so tham.

[3.1] Vé dn phi dén sw phiic tham:

Do ban an dan su so tham bi sira nén nhiing ngudi khang céo khong phai
chiu an phi dan su phuc tham.

Pé nghi cia dai dién Vién kiém sat phu hop véi nhan dinh cia Hoi dong
xét xtr nén dugc chap nhan.

Vi cac 1€ trén,

QUYET PINH

Can cu:

- Diéu 116, Diéu 117, Diéu 428 B¢ luat dan sy 2015;

- Khoan 2 Piéu 16 Luat kinh doanh bat dong san 2014;

- biéu 118, Piéu 119, Diéu 121 Luét nha & 2014;

- Khoan 3 Diéu 26; khoan 1 Piéu 147; Piéu 202, biéu 271, biéu 272,
Diéu 273, khoan 2 Diéu 308 Bo luat To tung dan su nam 2015;

- Nghi quyet sO 326/2016/UBTVQH14 ngay 30/12/2016 cua UBTV Quéc

hoi quy dinh vé mtc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va 1¢
phi Toa an.

Xir: Chap nhan mot phan yéu cau khang céo cua Cong ty c6 phan Tap
doan F va Ngan hang TMCP phat trién H; khong chp nhan khang cdo ctia Cong
ty ¢6 phan F Quy Nhon Golf & Resort; sira ban 4n so tham sé 07/2022/DS-ST
ngay 31/03/2022 ctia Toa 4n nhan dan quin Cau Gidy, cu thé nhu sau:

[1] Chap nhan yéu cau khdi kién cta 6ng Nguyén Phi T vé yéu cau chim
dut Hop dong mua ban cin hd ngay 05/06/2018; xac dinh Cong ty cd phan Tap
doan F d3 vi pham nghia vu ban giao can ho theo Hop dong; thoi diém vi pham
nghia vu dugc xac dinh tir ngay 30/12/2019.
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[2] Chap nhan mot phan yéu cau khoi kién cua 6ng Nguyén Phi T yéu cau
Cong ty c6 phan Tap doan F hoan tra va boi thudng thiét hai nhimg khoan tién
Sau:

[2.1] Budc Cong ty c6 phan Tap doan F hoan tra cho 6ng T s6 tién da dong
12 2.023.500.0004d (hai ty, khong tram hai muoi ba tri¢u, ndm tram nghin dong)

[2.2] Budc Cong ty co phan Tap doan F phai bdi thuong thiét hai sb tlen
1ai phat sinh tu s tién 745.500.000d ong Nguyén Phi T da déng cho Cong ty cb
phan Tap doan F (tinh tir ngay ngay 30/12/2019 dén ngay xét xir so tham
31/3/2022) la 115.738.875d (mdt tram muoi lam tri€u, bay tram ba muoi tam
nghin, tdm traim bay muoi lam dong).

[2.3] Budc Cong ty cd phan Tap doan F phai boi thudng thiét hai sb tién
1ai phat sinh tir s6 tién 1.278.000.000d dng Nguyén Phi T vay ctia Ngan hang
TMCP phat trién H véi sb tién 411.611.223d (bon trim mudi mot triéu, sdu trim
mudi mot nghin, hai tram hai muoi ba dong); trong d6: Lii da tra ngan hang
147.871.4844; 1ai trong han chua tra 226.598.511d, 1ai quéa han chua tra
37.141.228d.

[2.4] Buoc Cong ty co phan Tap doan F phai boi thuong thiét hai tién phat
vi pham hop dong khoan tién twong duong 8% tri gia Hop dong 170.400.000d
(mot tram bay muoi triéu, bbn tram nghin dong).

[2.5] Tong sO tlen Cong ty cO phan Tap doan F phai hoan tra, tién phat vi
pham hop d6ng va tién 1ai phat sinh do 16 cham ban giao dan dén cham dut hop
ddng cho 6ng Nguyén Phi T 1a: 2.721.250.098d (hai ty, bay tram hai muoi mot
triéu, hai tram nam muoi nghin, khong tram chin muoi tam dong).

[3] Khong chap nhan mot phan yéu cau khai kién ctua 6ng Nguyén Phi T
yéu cau Cong ty c6 phan Tap doan F phai hoan tra va bdi thuong thiét hai nhiing
khoan tién sau:

[3.1 Khong chap nhan yéu cau 6ng Nguyén Phi T yéu cau Cong ty c6 phan
Tap doan F thanh toan phat vi pham hop dong do cham ban giao 13 359.437.500d
(ba trdm nam muoi chin triéu, bon trdm ba muoi bay nghin, ndm tram dong).

[3.2] Khong chap nhan yéu cau 6ng Nguyén Phi T yéu cau Cong ty cd
phan Tap doan F thanh toan sd tién bdi thuong thiét hai tir Hop dong thué can ho
nghi dudng s6 tién 1a 500.476.369d (nam trim triéu, bon trim bay muoi sau
nghin, ba trim sau muoi chin dong); trong do: so tién 42.300.000d tién ong T da
di nghi dudng; 151.381.819d tién cho thué ma 6ng T da nhéan; 306.794.550d s6
tién thué nha ma dang 18 ra 6ng T duoc nhan ké tir thoi diém hét thoi han ban
giao nha.

[3.3] Tong s6 tién ong Nguyén Phi T yéu cau nhung khong duoc chép
nhan 1a 859.913.869d (tdm tram ndm muoi chin triéu, chin trdm mudi ba nghin,
tam trim sau muoi chin dong).

[4] Chip nhan mot phan yéu cau doc lap cua Cong ty co phan F Quy
Nhon Golf & Resort; budc 6ng Nguyén Phi T hoan tra cho Cong ty c6 phan F
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Quy Nhon Golf & Resort s6 tién 193.681.819d (mdt tram chin muoi ba triéu, sau
trim tam muoi mét nghin, tAm trim mudi chin dong); trong d6: 151.381.8194 1a
tién cho thué ma ong Nguyén Phi T di nhan, 42.300.000d tién 6ng Nguyén Phi T
da di nghi dudng.

[5] Khoéng chap nhén yéu cau doc lap cua Cong ty ¢ phan F Quy Nhon
Golf & Resort vé viéc yéu cau éng Nguyen Phi T bdi thudng thiét hai.

[6] Chap nhan toan bd yéu ciu doc 1ap ctia Ngan hang TMCP phat trlen H;
budc 6ng Nguyen Phi T phai thanh toan cho Ngan hang TMCP phat trién H s6
tién tam tinh dén 31/03/2022 1a 1.533.705.605d (mot ty, nam tram ba muoi ba
triéu, bay trim linh ndm nghin, sau trim linh nim nghin dong); trong d6: ng goc
la 1.269.965.866d; no 1ai trong han la 226.598.511d; n¢ 1ai quéd han la
37.141.228d.

Budc 6ng Nguyén Phi T phai tiép tuc thanh toan theo 14i suat quy dinh tai
Hop dong tin dung va khé wdc nhan no ké tir ngay 01/04/2022 cho dén khi thanh
todn xong khoan ng.

[7] Budc Cong ty co phan Tap doan F chuyén cac khoan tién lién quan dén
viéc huy Hop dong mua ban cin hd ngay 05/06/2018 quy dinh tai muc [2.5] vé
tai khoan ctia 6ng Nguyén Phi T mé tai HBank; HBank c6 quyén thu hoi khoan
tién duoc tuyén tai muc [6].

[8] Truong hop 6ng T khong thanh toan dugce hét khoan no duoc tuyén tai
muc [6] cho HBank hoac Cong ty c¢b phan Tap doan F khong thyc hién nghia vu
thanh ton tién theo quyet dinh cta ban an thi HBank cé quyén yeu ciu co quan
Nha nuéc c6 tham quyén xir Iy tai san dam bao dé thu hoi no. Tai san bao dam
cho khoan vay 1a “Toan bd cac Quyén tai san cia Bén thé chap phat sinh tir Hop
dong mua ban cin ho s6 38A5B/2018/HDMBCH-T ky ngy 05/06/2018 giira
Cong ty cd phan Tap doan F voi nguyén don 6ng Nguyén Phi T theo Hop dong
thé chap quyén tai san sd 5275/18MB/HDPBD ngay 20/8/2018 dugc xac 1ap gitta
HBank voi éng Nguyén Phi T va duge ding ky giao dich bao dam tai Cuc ding
ky qubc gia giao dich bao dam - B6 Tu phap; Can ho/nha hinh thanh trong tuong
lai tai Can ho s6 38A5B tang 8A Zone 3 T hop can hd khach san The F Coastal
Hill thudc Dy an Khu d6 thi sinh thai F Quy Nhon - Dy an tai khu kinh té Nhon
Hoi, xd Nhon Ly, thanh phé Quy Nhon, tinh Binh Binh”. Néu tai san dam bao
khong du dé thu hoi no thi dng T ng phai tra ng cho HBank.

[9] Ké tir ngdy ban 4n, quyet dinh c6 hi¢u lyc phap luat (d6i voi cac truong
hop co quan thi hanh an c6 quyén chu dong ra quyét dinh thi hanh an) hodc ké tir
ngay co6 don yéu cau thi hanh 4n cia nguoi duoc thi hanh an (d6i véi cac khoan
tién phai tra cho nguoi duoc thi hanh an) cho dén khi thi hanh 4n xong, bén phai
thi hanh 4n con phai chiu khoan tién 13i cua sb tién con phai thi hanh an theo
muee 13i suét quy dinh tai khoan 2 Diéu 468 cta Bo luat Dan sy nam 2015.

[10] Vé an phi:
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Ong Nguyén Phi T phai chiu an phi dan su so tham 1a 83.746. 000d (tam
muoi ba triéu, bay trim bén muoi sau nghin ddng); duoc trir vao sd tién
43.000.000d (bén muoi ba triéu dong) da ndp tai bién lai thu tién tam Gng &n phi
s6 AA/2018/0003656 ngay 23/06/2020 ctia Chi cuc thi hanh an dan sy quin Cau
Gidy; con phai nop sb tién 14 40.746.000d (bén muoi triéu, bay trim bon muoi
sau nghin dong).

Cong ty cO phan Tap doan F phai chiu 4n phi dan sy so tham Ia
86.425.000d (tAm muoi sau triéu, boén trim hai muoi 1dm nghin dong); khong
phai chiu an phi dan sy phuc thém duogc trir vao sd tlén 300.0004 (ba tram nghm
d6ng) da ndp tai bién lai thu tién tam Gng an phi s6 AA/2020/0018471 ngay
25/05/2022 cta Chi cyc thi hanh an dan sy quan Cau Gidy; con phai ndp so tién
la 86.125.000d (tAm muoi séu triéu, mot trim hai muoi lim nghin dong).

Cong ty ¢6 phan F Quy Nhon Golf &Resort khong phai chiu 4n phi dan sy
so tham, phtc tham; duoc nhan lai sb tién 3.800.000d (ba tri¢u. tam tram nghin
d6ng) da ndp tai bién lai thu tién tam Gng an phi s6 AA/2020/0017990 ngay
25/11/2021 va s6 tién 300.000d (ba trim nghin dong) da ndp tai bién lai thu tién
tam (g 4n phi s6 AA/2020/0018472 ngay 25/05/2022 cua Chi cuc thi hanh an
dan su quan Cau Giay.

Ngan hang TMCP phat trién H khong phai chiu 4n phi din su so tham,
phuc thAm; duoc nhan lai s6 tién 28.000.000d (hai muoi tam triéu dong) di ndp
tai bién lai thu tién tam tmg 4n phi sé6 AA/2020/0017989 ngay 25/11/2021 va sb
tién 300.000d (ba trim nghin dong) da ndp tai bién lai thu tién tam Gng an phi sd
AA[2020/0018446 ngay 19/05/2022 cua Chi cyc thi hanh an dan sy quan Cau
Giay.

[11] Truong hop ban an duogc thi hanh theo quy dinh tai Piéu 2 cta Luat
Thi hanh an dan su thi nguoi duoc thi hanh an dan su, ngudi phai thi hanh an
dan sy c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tw nguyén thi
hanh an hodc bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9 cua
Luat Thi hanh 4n dan sy; thoi hi€u thi hanh an dugc thyc hién theo quy dinh tai
Diéu 30 ctia Luat Thi hanh &n dén su.

Ban 4n phuc tham c6 hiéu lyc thi hanh ké tir ngay Toa tuyén 4n./.
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Noi nhén: TM. HQI PONG XET XU PHUC THAM

- VKS NDTP Ha Noi; THAM PHAN - CHU TQA PHIEN TOA
- TAND quén Cau Giay;

- Chi cuc THADS quan Cau Gidy;
- Cac dg:ong sur;
- Luu ho so.

Nguyén Thu Hong
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