TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI DA NANG Poc lap - Tw do - Hanh phic

Béan an s6: 279/2023/HC-PT
Ngay: 23/8/2023

Viv: “Kién quyét dinh hanh chinh
trong linh viec Qudn Iy dat dai”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI PA NANG
- Thanh phan Héi dong xét xir phiic tham gom co:
Tham phan - Chui toa phién toa: ~ 6ng Pham Vin Hop

Cdc Tham phdn: 6ng Nguyén Tan Long
6ng Pham Ton
- Thuw ky phién toa: ba Duwong Thi Tuyét Trinh, Tham tra vién Toa an
nhan dan cap cao tai Ba Nang
- Pgi dién Vien kiém sdt nhdn din cdp cao tai Pa Ning tham gia phién
toa: ong Pinh Vian Chanh, Kiém sat vién.

_ Vaongay 23 thang 8 nam 2023, tai try s6 Toa an nhan dan cap cao tai Pa
Nang, xét xur phuc tham cong khai vu an hanh chinh thy ly s6: 53/2023/TLPT-
HC ngay 14 thang 4 nam 2023 vé viéc “Kién quyét dinh hanh chinh trong linh
vuiee quan ly dat dai”. Do Ban an hanh chinh so tham s6 14/2023/HC-ST ngay
28 thang 2 nam 2023 cua Toa an nhan dan tinh Pak Lak bi khang cao.

Theo Quyét dinh dua vu an ra xét xir phuc tham sb 2925/2023/QD-PT ngay
03 thang 8 nam 2023, gifta cac duong su:

1. Ngwoi khoi ki¢n: ong Nguyén b, sinh nam 1964; Dia chi: t6 dan phd I,
phuong T, thanh phd B, tinh Dak Lak. C6 don xin xét xr vang mat.

~ Nguoi dai dién theo iy quyé:n: ong Trinh Dinh K, sinh ndam 1973; Dia chi:

to dan pho I, phuong T, thanh pho B, tinh Bak Lak. C6 mat.

2. Ngwoi bi kién: ij’ban nhan dan thanh phé B, tinh Pak Lak; Dija chi: A
L, phuong T, Tp B, tinh bak Lak.

Nguoi dai di¢n theo Liy,quyé‘n: ong L¢ bai T — Pho Chu tich Uy ban nhan
dan thanh pho B, tinh Bak Lak. C6 don xin xét x(r vang mat.

Nguoi bao vé quyén va loi ich hop phap cho nguoi b ki¢n: 6ng Pham Van
T1 va 6ng V3 Quang H - Pho Giam d6c Trung tAm phét trién quy dét thanh phd
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B, tinh Pak Lak. Ong T1 vang mit khong 1y do, 6ng H c6 don xin xét xir vang
mat.

3. Ngwoi cé quyén lgi, nghia vu lién quan:

3.1. Ba Nguyén Thj Bich T2, sinh ndm 1968; Dia chi: t6 dan pho I, phuong
T, thanh phd B, tinh Bak Lak. C6 don xin xét xur vang mat.

7 Ngu"q"i dai dién theo uy quyén.‘ ong Triph D,inh K, sinh nam 1973; Dia chi:
to dan pho I, phuong T, thanh pho B, tinh Dak Lak. C6 mat.

3.2. Chau Nguyén Thi Kim T3, sinh nam 2004; D;a chi: to dan phé I,
phuong T, thanh phd B, tinh Dak Lak. C6 don xin xét xr vang mat.

3.3. Chau Nguyér} Duy T4, sinh nam 1997; Dia chi: t6 dan phd I, phuong
T, thanh pho B, tinh Bak Lak. Cé don xin xét Xt vang mat.

Nguoi khang cdo: 6ng Trinh Pinh K va Uy ban nhan dan thanh phd B, tinh
bak Lak.

NOI DUNG VU AN:

Qud trinh tham gia to tung, ngwoi dai dién theo 1iy quyén ciia ngwoi khéi
kién trinh bay:

Ngay 27/6/2012, 6ng Nguyén P va Cong ty TNHH MTV C giao két Hop
d6ng kinh té s6 104D2/2012/HD, vé viéc cho giao khoan san xuat ca phé kinh
doanh, theo d6 6ng Nguyén D nhan khoan cta cong ty thira dat s6 50, to ban do
s6 06, dién tich dat nhan khoan la 4.035m2 tai phuong T, thanh phé B (hién nay
1a thtra s6 280, to ban do sé 91 theo quyét dinh phé duyét phuong an bdi thuong,

hd trg); trén dat co cay ca phé trong nam 1996; thoi han sir dung dat dén ngay
31/12/2020.

Pén ngay 04/01/2017, Uy ban nhan dan (UBND) tinh Pak Lak ban hanh
Quyét dinh s6 07/QD-UBND vé viéc thu hoi 5.138.059,7m?2 dit tai cac phuong
T,T, T, T, T, T va xa E, thanh phé B cua Cong ty TNHH MTYV C; theo do thu
hoi dién tich dat ma ong Nguyén P di nhan khoén tir cong ty (dién tich thuc té
1a 4.157,1m2), giao cho Uy ban nhan déan thanh phé B quéan 1y (hién nay 6ng D
van dang quan 1y, sir dung dat).

Ngay 12/7/2021, Uy ban nhan dan thanh phd B ban hanh Quyét dinh s6
4593/Qb-UBND vé viéc ph€ duyét phuong an boi thuong, ho trg khi Nha nudce
thu hoi dat dé thuc hién du 4an Khu doé thi D, phuong T, thanh phd B (dot 2).

Ong Nguyén D khong dong ¥ véi quyét dinh phé duyét phuong an boi
thuong noi trén vi 1y do:

- UBND thanh phé B cho rang do thot han hop dong di hét nén khong boi
thuong chi phi dau tu vao dat con lai doi voi dat trong cay lau nam doi voi gia
dinh 6ng D 1a khong dung.

- Vé ciy cdi, hoa mau, viéc UBND thanh ph6 B chi boi thuong 80% gia tri
cua 27 cay tiéu trong nam 2015, 10 céy sau riéng trong nam 2010, 50 cay bo
ghép trong nam 2011, 46 cay bo thuc sinh trong nam 2007, 02 cay chom chom
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ghép tréng nam 2007, 10 cay mit thuong nam 2010, 05 cay mit ghép nam 2010,
11 cdy cam ghép nam 2015, 1a khong ding; cay cdi hoa mau gia dinh 6ng P
trong ding mat do nén phai dugc boi thuong 100% gia tri. i voi vudn ciy ca
phé, UBND thanh phd B cin ctr vao Quyét dinh sé 3115/QD-UBND ngay
16/11/2018 caa UBND tinh B dé xéac dinh gia tri vuon cay ca phé cua 6ng D 13
34.035.225 va tu khau trir khi 6ng D nhan tién boi thuong, hd tro 13 khong dung,
boi 18 day 1a s6 tién bdi thuong, hd tro khi Nha nude thu hoi dat, con tién gi tri
vuon cdy hang nim Cong ty ca phé Buén Ma T5 da thu san pham; dé nghi
UBND thanh phd B tra lai cho ong D s6 tién trén.

- Dbi v6i giéng khoan ty hanh dudng kinh 200mm, sdu 101m gia dinh ong
P thi cong vao nim 2013 nhung qua trinh kiém dém ctia UBND thanh ph B
xéac dinh nam 2019 nén khéng bdi thudng, hd trg cho gia dinh éng D 1a khong
dung quy dinh; dé nghi bdi thudng cho gia dinh 6ng P dang quy dinh phép luét.

- Gia dinh 6ng P ¢6 04 nhan khau gdm 6ng Nguyén D, sinh nim 1964; vo
ong D 1a ba Nguyén Thi Bich T2, sinh nim 1968; 02 con la chau Nguyén Duy
T4, sinh ndam 1997 va chau Nguyén Thi Kim T3 sinh nim 1994. Tuy nhién khi
ban hanh quyét dinh phé duyét phuong an bdi thuong, hd trg, UBND thanh ph
B dd khong hd tro ddo tao, chuyén doi nghé, tim kiém viéc lam va hd trg 6n dinh
doi song san xuat cho ho 6ng P 1a khong dung quy dinh; dé nghi UBND thanh
phé B phai b6 sung muc hd trg nay.

Vi vay, ong Nguyén P khéi kién:

+ Yéu cau Toa an huy mot pl}én Quyét dinh s 4593/Qb-UBND ngay
12/7/2021 cia UBND thanh pho B v€ viéc phé duyét phuong an boi thuong, ho
trcy’khi Nha nudce thu hoi dat dé thuc hién du an: Khu do thi D, phuong T, thanh
pho B;

+ Budc UBND thanh phd B ban hanh lai quyét dinh phé duyét phuong an
bdi thuong, ho tro dao tao, chuyén dbi nghe tim klem viéc 1am va hd trg on
dinh do1 song san Xuét va ‘po sung phan boi thuong vé chi phi dau tu vao dat con
lai; ho tro tién sﬁg dlgng dat 96n lai, gid cay trong trén giﬁt, vat kién trac, giéng
khoan va tra lai s6 tién thu ho1i vuon cay 1a 34.035.225 dong.

_ Tai phién toa, nguoi dia dién theo uy quyén cta ngudi khoi kién rat yéu
cau ho tro tién st dung dat con lai.

Tai ban tu khai, nguoi dai dién theo uy quyén cua nguoi bi kién trinh bay:

1. Can cu phép 1y:

Cin cir Quyét dinh s6 2712/QD-UBND ngay 15/9/2016 cia Chu tich
UBND tinh P vé viéc diéu chinh thoi diém quyét dinh giai thé dbi véi Cong ty
TNHH MTV C1.

Can ctr Quyét dinh s6 07/QD-UBND vé viéc thu hoi 5.138.059,7m2 dat tai
cac phuong T, T, T, T, T, T va xa E, thanh phé B cua Cong ty TNHH MTV C;
giao dién tich 897.744,7m2 dat trong téng sb dién tich dat thu hoi néu trén cho
Trung tdm P quan 1y, 1ap phuong an sir dung dat theo quy hoach, ké hoach str
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dung dat va quy dinh cua phap luat; giao di¢n tich 4.240.315m2 dat con lai cho
UBND thanh ph6é B quan ly, 18p phuong an st dung dat theo quy hoach, ké
hoach st dung dat va quy dinh cua phap luat.

Can ctr nghi quyét sO 09/NQ-HDND ngay 06/5/2019 cua Hoi ddéng nhan
dan tinh D v€ viéc thong nhat ndi dung chap thuan chu truong déu tu dy an Khu
do6 thi D, phuong T, thanh pho B;

_ Can clr Quyét dinh s6 277/QD-UBND ngay 01/02/2019 cua UBND tinh P
v€ viéc phé duyét két qua ,h,ra chon nha dau tu dy an ¢6 st dung dat déi voi du
an Khu do6 thi D, thanh pho B;

_Ciin cir K& hoach s6 180/KH-UBND ngay 15/5/2019 cia UBND thanh phd
B vé viéc di,éu tra, khao sat, kiém dém dé thuc hién du &n Khu d6 thi D, phuong
T, thanh pho B.

Sau khi cac nganh chuyén mén ciia UBND thanh phd B trién khai thuc hién
day du cac bude trong cong tac thu hdi dat va boi thuong, hd trg cho cac ho dan
theo dung quy dinh phap luat. Ngay 12/7/2021, UBND thanh phé B ban hanh
Quyét dinh s6 4593/QD-UBND vé viéc phé duyét phuong an bdi thudng, hd tro
khi Nha nuéc thu hoi dat dé thuc hién dy an: Khu d6 thi D, phuong T, thanh ph
B (D).

2. Béi véi yéu cau khai kién ctua ong Nguyén D:

- Vé nguon goc dat: Ong B nhan khoan san xuit ca phé vi Cong ty TNHH
MTV C (di giai thé) theo Hop dong s6 53/D3/HPKT ngay 28/9/2002, tai thira
dat s6 50, to ban do6 so 6, dién tich 12 4.035m2 trong cdy ca phé. Thoi han hop
dong 1a 18 nam, tir ngay 05/4/2002 dén ngay 31/12/2020; va di duoc UBND
tinh thu hoéi theo Quyét dinh s6 07/QD-UBND ngay 04/01/2017 vé viéc thu hoi
dat ctia Cong ty C.

Dién tich do dac hién trang tai thira dat so 280, to ban do sb 91 1a
4.‘157 ,1m2 dat trong cay léq nam. Diér} tich do dac thuc t€ 16n hon di¢n tich hop
dong 1a 122,1m2 1a do sai s6 gitra 02 1an do dac.

Dién tich dat thu hdi 4.157,1m2 dét trong cay 1au nam di duoc thu hoi theo

Quyet dinh s6 07/QD-UBND ngay 04/01/2017 cua UBND tinh D nhung trén
thue té hién nay 6ng Nguyén D van dang su dung thira dat néu trén; 6ng D dang
chidm s6c vuon cy ca phé giao khoan trong nim 1995 va sd hitu tai san trén dat.

- B4i thuong vé dt:

Cin ct Diéu 82 Luat Pat dai nam 2013 thi dién tich dat nong nghiép trong
cdy lau nam cua Cong ty TNHH MTV C do 6ng Nguyén D dang str dung khong
dugc boi thuong vé dat.

- Céc chinh sach hd tro:

Tai thoi diem UBND tinh D ban hanh quyét dinh thu hoi dat, Cong ty
TNHH MTV C dugc giai thé ké tor ngay 30/9/2016 theo Quyét dinh soO
2712/Qb-UBND ngay 15/9/2016 cua Chu tich UBND tinh B. Viéc UBND tinh
thu hoi dat cua cong ty theo Quyét dinh s6 07/QD-UBND ngay 04/01/2017 1a
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truong hop thu hoi dat d6i voi to chire st dung dat da giai thé, thudc quy dinh tai
Piéu 65 Luat Pat dai 2013, khong phai truong hop thu hoi dat vi muc dich quoc
phong, dan sinh xi hoi theo quy dinh tai cac Diéu 61, Pidu 62 Luat Dat dai
2013.

Theo quy dinh tai Piéu 5 Nghi dinh 01/2017/ND-CP ngay 06/01/2017 cta
Chinh phii quy dinh diéu khoan chuyén tiép “Truong hop di co quyét dinh thu
hdi dat va c6 phuong an bdi thudng, hd tro, tai dinh cu dugc phé duyét theo quy
dinh cta phap luat vé dat dai truéc ngay Nghi dinh nay c6 hiéu luc thi hanh thi
tiép tuc thuc hién theo phuong an dd phé duyét va khong ap dung theo quy dinh
ctia Nghi dinh nay”; khoan 4, Piéu 4 Nghi dinh s6 01/2017/NB-CP ¢6 hiéu luc
thi hanh ké tir ngay 03/3/2017. Trong khi toan bd dién tich dat cua Cong ty
TNHH MTV C di dugc UBND tinh thu hdi theo Quyét dinh sé 07/QD-UBND
ngay 04/01/2017, trude thoi diém Nghi dinh s6 01/2017/ND-CP ¢6 hiéu luc thi
hanh.

Theo quy dinh tai Diéu 422 Bo6 luat Dan sy nam 2015 thi mot trong nhitng
truong hop chdm dut hop dong 1a: “3. Ca nhéan giao két hop ddng chét, phap
nhan giao két hop dong cham dut t6n tai ma hop dong phai do chinh c4 nhan,
phap nhan do thuc hién”. Do vay, khi cong ty TNHH MTV C giai thé ké tir ngay
30/9/2016 thi hiéu luc hop dong lién ket san xuat ca phé giita Cong ty véi cac hod
dan da cham dit, mic du hop dong van con thoi han thuc hién.

Ngay 12/7/2021, UBND thanh pho B ban hanh Quyet dinh s0 4593/QD-
UBND vé viéc phé duyét phuong an boi thuong, ho trg khi Nha nudce thu hoi dat
dé thyc hién du an: Khu d6 thi D, phuong T, thanh phé B (D). Trong do, khong

hd trg cac chinh sach cho 6 ong Nguyen b vé hd trg dao tao, chuyén doi nghé va
tim kiém viéc 1am; hd tro 6n dinh doi séng san xuat 1a dung quy dinh.

- Chi phi dau tu vao dat con lai:

Thoi han hop dong di hét nén khong du diéu kién boi thuong chi phi dau tu
vao dat con lai.

- Boi thuong vé nha, vat kién trac:

Nguyén tic bdi thudng vé nha va vt kién trac thuc hién theo quy dinh tai
Dicu 88 Luat bat dai 2013: “Nguyén tac boi thuong thi€t hai vé tai san, ngung
san xuat, kinh doanh khi Nha nuéc thu hoi dat”; khoan 2 Diéu 92 Luat bat dai

2013 quy dinh “Truong hop Nha nudc thu héi dat khong duoc bdi thuong tai
san gan lién v4i dat”.

,D01 Vorl’gleng khoan bang may khoan tu hanh xay dung nam 2019 sau
Quyet dinh s6 07/QD-UBND ngay 04/01/2017 cia UBND tinh D khong du diéu
kién ho trg theo quy dinh tai khoan 2 Biéu 92 Luat Dat dai.

- B6i thudng, hd trg ciy c6i hoa mau:

+ Déi‘ v0i cdy ca phé: Can cir Cong van s6 06/CV-HDGT ngay 28/02/2020
cua Ho1 dong giai the Cong ty TNHH MTV C thi cac h¢ dan hop dong giao,
nhan khoan san xuat ca phé voi Cong ty tir ndm 1995. Do d6 chi dugc ho trg
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80% gia tri boi thudng theo don gia quy dinh hién hanh dugc quy dinh tai Muc
5, khoan 9, Piéu 1 Quyét dinh s6 27/2019/QD-UBND ngay 19/12/2019 cia
UBND tinh B. Pon gia ap dung Quyét dinh s6 10/2020/QD-UBND ngay
13/4/2020 caa UBND tinh D.

+ Pbi Vo1 viée xac dinh cay trong chinh, cdy tréng xen: Can cu Dié}u 4
Quy¢t dinh s6 10/2020/QD-UBND ngay 13/4/2020 cua UBND tinh D; Dicu 1
Quyét dinh s6 27/2019/QD-UBND ngay 19/12/2019 ctia UBND tinh D.

+ Pon gia 4p dung theo Quyét dinh s6 10/2020/QD-UBND ngay 13/4/2020
cua UBND tinh D vé viéc ban hanh quy dinh vé gia boi thuong cay trong, hoa
mau trén dat khi Nha nudce thu hoi dat trén dia ban tinh Pak Lak.

- D6 véi tra tién sb tién thu hoi gia tri vuon cay:

Bf)i v0i viée thu héi gia tri vuon cdy ca phé: Can ctr khoan 1 Pidu 2 Quyét
dinh s6 s6 3115/QD-UBND ngay 16/11/2018 cua UBND tinh D vé viéc phé
duyét phuong an giai thé d6i voi Cong ty TNHH MTV C, UBND thanh ph6 B
tinh toan thu h@i gia tri vuon cay ca phé cua cac ho dan (thu 84,35tri¢u/ha) la
ding theo quyét dinh cua UBND tinh D.

Vi vy, dé nghi Toa an khong chap nhan yéu cau khai kién cua ngudi khoi
kién.

V61 ndi dung trén,

Tai Ban dl} hanh chinh so thc“;nz sé 1 4/2023/HC-S’T ngay 28 thang 2 nam
2023 (va Quyét dinh swa chita bo sung lzdn an sé 04/2023/0D-TA ngay
13/3/2023) ciia Toa dan nhdn din tinh Dak Lak da quyéet dinh:

~ - Can cir Bicu 30; Piéu 32; Diéu 115; Piéu 116; diém b khoan 1 Diéu 143;
diém b khoan 2 Diéu 193 va biéu 206 Luat To tung hanh chinh,;

- Ap dung Piéu 66; Piéu 76; khoan 2 Diéu 83; khoan 1 Piéu 84; Piéu 92
Luat Dat dai 2013; diém d khoan 1, diém b khoan 2 Diéu 19 Nghi dinh sb
47/2014/ND-CP ngay 15/5/2014 ctia Chinh phu quy dinh vé bdi thuong, hd tro,
tai dinh cu khi nha nudc thu hdi dat; Nghi dinh 01/2017/ND-CP ngay
06/01/2017 cta Chinh phu stra doi, bd sung mot sd nghi dinh quy dinh chi tiét
thi hanh Luat it dai.

- Ap dung nghi quyét 326/2016/UBTVQH14 vé 4n phi, 1¢ phi Toa an:
Tuyén xur:

1. Chap nhan mot phén yéu cau khoi kién cta ngudi khoi kién 6ng Nguyén
D, huy mot phan Quyét dinh sd 4593/QP-UBND ngay 12/7/2021 cia UBND
thanh pho B vé viéc phé duyét phuong an boi thudong, hd tro khi Nha nudc thu
hoi dat dé thyc hién du an: Khu do thi D, phuong T, thanh phé B (dot 2), dbi véi
phan bdi thuong chi phi dau tu vao dat con lai, hd trg on dinh doi song va san
xuat, hd tro dao tao, chuyén doi nghé va tim kiém viéc 1am cua 6ng Nguyén .
Budc UBND thanh phé B phai ban hanh quyét dinh phé duyét phuong an bdi
thuong, trong d6 bd sung bdi thuong chi phi dau tu vao dat con lai, hd trg 6n
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dinh doi séng va san xuit, hd tro dao tao chuyén dbi nghé va tim kiém viéc 1am
do1 véi ong Nguyen D theo diing quy dinh cua phap luat.

2. Khong chap nhan yéu cau khai kién ctia ong Nguyén P vé viéc yéu cau
UBND thanh phé B boi thuong giéng khoan; boi thuong 100% gia tri 27 cay
tiéu trong nam 2015, 10 cay sau riéng trong nam 2010, 50 ciy bo ghép trong
nam 2011, 46 cdy bo thyc sinh trong nam 2007, 02 cdy chom chém ghép trong
nam 2007, 10 cay mit thuong nam 2010, 05 cay mit ghép ndm 2010, 11 cay cam
ghép nam 2015; tra lai s tién thu hdi vuon cay 1a 34.035.225 ddng.

3. Pinh chi xét xtt d6i véi yéu cau khoi kién cua nguoi khéi kién vé viéc
yéu cau ho tro tién st dung dat con lai.

Ngoai ra, ban an so tham con quyét dinh vé an phi va quyén khang céo cta
cac duong su.

Ngay 13/3/2023, nguoi dai dién theo uy quyén cua nguoi khoi kién ong
Trinh Pinh K khang cao mot phan ban an so tham, dé nghi Toa an cap phuc
tham xem x¢ét lai cac khoan boi thuong theo yéu cau ctuia nguoi khoi kién.

Ngay 15/3/2023, ngudi bi kién Uy ban nhan dan thanh phd B, tinh Dik Lak
khang cdo dé nghi huy mot phan ban an so thim vé nodi dung bo sung chi phi
dau tu vao dat con lai va hd tro dao tao chuyén doi nghé, tim kiém viéc 1am ddi
véi ong Nguyén D.

Tai phién toa phiic tham, nhimg ngudi khang cdo déu gitt nguyén ndi dung
khang cdo.

Pai dién Vién kiém sat phat biéu quan diém giai quyét vu an nhu sau:

Vé viéc tuan theo phap luat: Hoi dong xét xir, thu ky phién toa va nhiing
nguoi tham gia to tung da thuc hién dung cac quy dinh cua Luat t6 tung hanh
chinh trong qua trinh giai quyét vu an.

Vé noi dung: dé nghi Hoi déng xet xu khong chap nhan khang cdo cua
nguoi khoi kién ong Nguyén D; chap nhan 01 phan khang cao cua nguoi bi kién
UBND thanh phé B, stra mot phan ban 4n so tham theo huéng khong chap nhan
bdi thuong chi phi dau tu vao dat con lai dbi voi ong Nguyén D.

NHAN PINH CUA TOA AN

Can ctr vao cac tai liéu chimg ctr d3 duoc thim tra tai phién toa; can cir vao
két qua tranh tung tai phién toa, trén co s¢ xem xét day du, toan dién chung cu,
y kién cta cac duong su, ¥ kién cta nguoi bao vé quyén va loi ich hgp phap cua
cac duong sy va ctia Kiém sat vién, Hoi dong xét xtr nhan thay:

[1] V& thu tyc t6 tung:

’ Cefm cu khoan 4 Dié}l 32 Lu‘eflt T tung hanh chinh, Toa 4n nhéan dan tinh
bak Lak thu ly giai quyet yéu cau khoi kién cua ong D la ding quy dinh tai
khoan 4 Diéu 32 Luat T6 tung hanh chinh.

Pon khang cdo ctia UBND thanh phd B, 6ng Nguyén b ding thu tuc va
trong thot han luat dinh nén dugc xem xét theo thu tuc phuc tham.
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[2] V& cac nodi dung khang céo:

[2.1] Ve trinh ty, thi tuc, tham quyén ban hanh Quyét dinh s6 4593/Qb-
UBND ngay 12/7/2021 cia UBND thanh phé B:

UBND thanh phd B ban hanh Quyét dinh s6 4593/QD-UBND ngay
12/7/2021 1a dung tham quyén, trinh tu, thu tuc theo quy dinh tai Diéu 66 Luat
Pt dai 2013; Nghi dinh sb 47/2014/ND-CP ngay 15/5/2014 cta Chinh phu quy
dinh vé bdi thuong, hd tro, tai dinh cu khi Nha nudc thu hoi dit, Nghi dinh
01/2017/ND-CP ngay 06/01/2017 ctiia Chinh phu stra ddi, bd sung mot s6 Nghi
dinh quy dinh chi tiét thi hanh Luat Dat dai.

[2.2] V& ndi dung Quyét dinh s6 4593/QD-UBND ngay 12/7/2021 cua
UBND thanh pho B:

- V& chi phi dau tu con lai vao dt:

Ong Nguyén D ky Hop dong nhan khoan dat dé trong ca phé voi Cong ty
TNHH MTV C c6 thoi han dén ngay 31/12/2020. Ngay 04/01/2017, UBND tinh
D ban hanh quyet dinh thu hoi dat cua Cong ty do Cong ty giai thé. Do do, tai
thoi diém thu hoi dét thi thoi han hop d6ng van con, nén ong Nguyén D (nguoi
nhan dit khoan dé san xuit néng 1am nghiép) phai duoc bdi thudng chi phi dau
tu vao dit con lai. Viec UBND thanh phd B khong bdi thudng chi phi dau tu vao
dat con lai cho 6ng Nguyén P 1a khong phu hop véi quy dinh diém d khoan 1
Piéu 76 Luat Dét dai 2013, Khoan 2, khoan 4 Piéu 3 Nghi dinh s6 47/2014/ND-
CP ngay 15/5/2014 cta Chinh phu quy dinh vé boi thuong, hd tro, tai dinh cu
khi Nha nuéc thu hoi dat.

Tai diém d khoan 1 Piéu 76 Luat Pat dai 2013 quy dinh: “Cdc truwong hop
khéng dwoc boi thuong vé dat nhung dwoc béi thuong chi phi dau tw vao dat
con lgi khi Nha nuéc thu hoi dat bao gom:

d) Ddt nhdn khodn dé san xudt néng lam nghiép, nudi trong thiy san, lam
muoi.”’

Tai khoan 2, khoan 4 Piéu 3 Nghi dinh s6 47/2014/ND-CP ngay 15/5/2014
ctia Chinh pha quy dinh vé boi thuong, hd trg, tai dinh cu khi Nha nuée thu hoi
dat quy dinh:

“2. Chi phi dau tw vao dat con lai la cdc chi phi ma nguoi sit dung dat da
dau tw vao dat phir hop véi muc dich sir dung dat nhung dén thoi diém co quan
Nha nuée cé tham quyén quyét dinh thu héi dat con chiea thu héi hét.

4. Chi phi ddu tir vao dat con lai duwoc tinh phai phit hop voi gia thi truong
tai thoi diem co quyét dinh thu hoi dat va dwoc xac dinh theo cong thurc sau...”

- V& hd trg dao tao, chuyén doi nghé va tim kiém viéc lam:

Ho gia dinh ong Nguyén P thudc truong hop 1a ho gia dinh tryc tiép san
xuat nong nghiép, theo quy dinh tai khoan 1 Diéu 20 Nghi dinh 47/2014/ND-CP
va khoan 2 Diéu 4 Nghi dinh 01/2017/ND-CP ngay 06/01/2017 thi h§ 6ng
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Nguyen D du diéu kién dugc ho tro dao tao, chuyén doéi nghé va tim kiém viéc
lam.

Diéu 4 Nghi dinh s6 01/2017/ND-CP quy dinh:

6. Stra doi, b6 sung khoan 1 Diéu 20 nhir sau:

1. Hj gia dinh, cd nhan triec tiép san xudt néng nghiép quy dinh tai cdc
diém a, b, ¢ khoan 1 Piéu 19 ciia Nghi dinh nay khi Nha nuwde thu hoi dat néng
nghiép ma dwoc boi thiong bang tién; hd gia dinh, cd nhdn dang sir dung dat
quy dinh tai cdc diém d, d va e khodn 1 Diéu 19 ciia Nghi dinh nay (trir truong
hop ho gia dinh, cd nhan la can by, cong nhan vién cua nong, lam truong quoc
doanh, cua cong ty N, lam nghiép duoc chuyén doi tir cdc néng, lim truong
quoc doanh da nghi huwu, nghi mat sirc lao ddng, théi viéc dwoc hwong tro cap)
khi Nha nwéc thu hoi dat néng nghiép thi dwoc hé tro dao tao, chuyén déi nghé
va tim kiém viéc lam...”

Uy ban nhan dan thanh pho B khang cdo cho rang tai nhan dinh ctia ban an
so tham ctia Toa an cap so tham co ndi dung 6ng D 14 cong nhan vién cua Cong
ty TNHH MTV C nghi ché do théi viéc duoc huong tro cap nén khong duoc
huong hd tro dao tao, chuyén doi nghé va tim kiém viéc 1am; tuy nhién trong hd
so khong co6 tai liéu chirng minh 6ng P 1a cong nhan vién cua Cong ty TNHH
MTV C, mit khac Toa an cap so tham da c6 Quyét dinh sira chita bo sung ban
an s6 04/2023/QD-TA ngay 13/3/2023 b phan nhan dinh néu trén nén phan
khang cao nay cua nguoi bi kién 1a khong co6 co so.

- Vé boi thudng vat kién tric, ciy trong trén dat:

Tai Bién ban kiém dém dat dai va tai san bi thiét hai khi Nha nuéc thu hoi
dat ngay 07/01/2020 ctia Trung tdm phat trién quy dat thé hién trén thira dat cia
ong Nguyén D bi thu hdi c6 giéng khoan dudng kinh 200mm, sau 101m. Tai
bién ban lam viéc ngay 23/8/2021 thé hién giéng khoan trén dugc tao lap nam
2019. Nhu véy, giéng khoan trén dugc tao 1ap sau ngay co quyét dinh thu h01

dat, ngay 04/01/2017, nén UBND thanh pho B khong bdi thudng gia tri giéng
khoan 13 dtng theo quy dinh tai khoan 2 Diéu 92 Luat Dat dai 2013.

Ngay 04/01/2017, UBND tinh P ban hanh Quyét dinh sé 07/QD-UBND
thu hoi dat; ngay 12/7/2021 UBND thanh phd B ban hanh quyét dinh phé duyét
phuong an bdi thuong. Do d6, viéc UBND thanh phé B ap dung cac quy dinh
ctia phap luat tai thoi diém phé duyét phuong an boi thuong dé xac dinh don gia
boi thuong 1a diing quy dinh phap luat. Viéc UBND thanh phé B 4p dung Quyét
dinh s6 10/2020/QD-UBND ngay 13/4/2020 ctia UBND tinh B vé viéc quy dinh
don gia boi thuong, hd tro cdy trong trén dia ban tinh Pak Lik tai thoi diém phé
duyét phuong an boi thuong 1a ¢ can cu.

Piéu 4 Quyét dinh s6 10/2020/QD-UBND ngay 13/4/2020 cia UBND tinh
D quy dinh déi véi cac loai cay trong chinh dugc trong dung mat do thi dugc bdi
thuong 100% don gia. Cay trong xen tinh bang 80% don gia cta cay trong cling
chung loai. Truong hop cay trong vuot mat do dén 50% duge hd trg 60% don
gia cay trong cung loai; sd cdy vuot mat do tir trén 50% dén 100% duogc hd tro
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30% don gia cdy trong cung loai; sd cdy trong vuot mat do trén 100% khong
duoc boi thuong.

Khoan 5 Diéu 23 Quy dinh vé bdi thudng, hd trg, tai dinh cu khi Nha nude
thu hdi dat trén dia ban tinh Pak Lak, ban hanh kém theo Quyét dinh sb
39/2014/QD-UBND ngay 10/11/2014 ctia UBND tinh D (duoc sira d6i bo sung
tai khoan 9 Piéu 1 Quyét dinh sb 27/2019/QD-UBND ngay 19/12/2019 cua
UBND tinh D) quy dinh: “Cay trong gdn lién véi dat khong du diéu kién boi
thwong dwoc trong trude khi c6 thong bdo thu hoi dat dwoce hé tro nhw sau:

a) Thoi diém sir dung dat truée ngay 15/10/1993 dwoce hé tro bang 100%
gia tri boi thuong theo don gid quy dinh hién hanbh.

b) Thoi diém sit dyng dat tir ngay 15/10/1993 dén trude ngay 01/7/2004 hé
tro bang 80% gia tri boi thuong theo don gia quy dinh hién hanh”.

Theo Bién ban kiém dém dét dai va tai san bi thiét hai khi Nha nu’O'c thu hoi
dat ngay 07/01/2020 thi dién tich trong ciy cua 6ng D 1a 4.157,1m? UBND
thanh pho B x4c dinh mat do cay trong, don gia la phu hop v61 quy dmh nén yeu
cau boi thudng 100% gié tri cay trong ctia ngudi khoi kién 1a khong c6 can ct.

- V& viéc thu hoi gi tri vuon cdy ca phé:

Can ctr Quyét dinh sé 3115/QD-UBND ngay 16/11/2018 ciia UBND tinh
P, UBND thanh phé B da xac dinh gia tri vuon cdy ca phé ma 6ng P nhan
khoan c6 gia tri 1 34.035.225 dong. SO tién nay duoc boi thuong cho Hoi dong
giai thé Cong ty TNHH MTV C. Theo khoan 2 Diéu 15 Thong tu lién tich sO
17/2015/TTLT-BNNPTNT-BTC ngay 22/4/2015 cua Bo N1, B T6 vé hudng
dan phuong phap xac dinh gia tri rung trong, vuon cdy dé sip xép, doi moi va
phat trién, ndng cao hiéu qua hoat dong cta cac cong ty nong, 1am nghiép thi:

“Déi voi cdc dién tich vieon cdy, ring trong cé sw tham gia ddau tw von va
cong sirc ciia bén nhdn khodn theo quy dinh cia phdp ludt vé giao khodn dat
néng nghiép, ddt rimg san xudt thi cong ty phdi xdc dinh gid tri dd dau tw cia
bén nhdan khoan.

Viéc xdc dinh gia tri da dau tw can cik vao ty 1¢ tién von, cong sirc dong gop
ciia moi bén da dwoc quy dinh tai hop dong giao khodn. Khoan tién bén nhdn
khodn tham gia dau tw sé dwoc triv vao phdn nghia vu san phdam phai nop theo
hop dong giao khodn ciia bén nhdn khodn néu bén nhdn khodn tlep tuc nhan
khoan lai vuon cdy (tric mot lan) hodc khi bén nhdn khodn mua cé phan cia
cong ty thi trir vao sé tién mua cé phan ma bén nhédn khodn phdi thanh todn cho
cong ty (trir mot lan).

Trieong hop tai hop dong giao khodn quy dinh bén nhdn khodn nhén gid tri
san pham khi thu hoach hodc khai thdc twong tng véi von, lao déng da dau tie
va 100% gia tri san phcfm vueot khodn thi bén nhan khoan khong dwoc nhdn
khodn tién nay”.

Theo hop ddng giao khoan gitta 6ng D voi Cong ty C thi cong ty D1 100%
vbn, 6ng D duoc quyén dau tu thém va duoc dén bu gia tri dau tu thém néu co
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https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%C3%A0%20ph%C3%AA%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20%C4%91%E1%BA%A7u%20t%C6%B0
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%E1%BA%BFn

bién ban x4c nhan cta cong ty; dong thoi, ong b duoc huong gia tri san pham
vuot khoan nén 6ng B khong dugc nhan khoan tién gia tri vuon cay ca phé cua
Cong ty ma 6ng b nhan khoan 1a phu hop quy dinh phap luét.

Tir nhitng nhan dinh néu trén, Toa an cdp so tham chdp nhan mot phan yéu
cau khoi kién ciia nguoi khéi kién ong Nguyén D, buoc UBND thanh pho B
phai ban hanh quyét dinh phé duyét phuong an bodi thuong, trong dé bd sung bdi
thuong chi phi dau tu vao dat con lai, hd trg dao tao chuyén dél nghé va tim
kiém viéc lam d01 vé1 Ong Nguyen b, khong chap nhén yéu cau khoi kién cua
ong Nguyén P vé viéc yéu cau UBND thanh phé B boi thuong giéng khoan; boi
thuong theo ty 1& 100% gia tri mot s6 loai cay, ap gia dén bu thém mot sb cay;
tra lai sd tién thu hoi vuon cay la 34.035.225 dong 1a c6 can ctr, ding quy dinh
ctia phap luat. Di voi dé nghi tai khang cdo v€ vi¢c thanh toan thém khoan tién
1ai theo quy dinh ctia Luat Quan 1y thué cta ngudi khang céo 1a khong c6 co sé
xem Xét.

Tai giai doan phiic thim, nhitg ngudi khang cdo khong cung cap thém cac
tai liéu chimg ctr gi méi dé ching minh cho yéu cau ctia minh, do d6 Toa an cép
phuc tham khong c6 co s¢ dé chap nhéan cac ndi dung khang cdo.

[3] Do khang c4o khéng duoc chdp nhan nén ong Nguyén D, Uy ban nhan
dan thanh phd B, tinh Pak Lik phai chiu an phi hanh chinh phuc tham theo quy
cua phap luat.

Céac quyét dinh khac cua Ban an so tham khong bi khang céo, khang nghi
c6 hiéu luc phap ludt ké tir ngay hét thoi han khang céo, khang nghi.

Vi cac lé trén,
QUYET PINH:

Can cir khoan 1 Diéu 241 Luat T6 tung hanh chinh; Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Qubc hoi quy
dinh vé muc thu, mién, giam, thu, np, quan 1y va st dung an phi va 1€ phi Toa
an;

1. Bac khang cao cua nguoi khoi kién ong Nguyen b va khang cao cua
nguoi bi kién Uy ban nhan dan thanh phd B, tinh Dik Lik; giit nguyén quyét
dinh ctia Ban 4n hanh chinh so tham 14/2023/HC-ST ngay 28 thang 2 nam 2023
va Quyét dinh stra chita bo sung ban an sé 04/2023/QD-TA ngay 13/3/2023 cua
Toa an nhan dan tinh Pik Lak.

2. V& 4n phi hanh chinh phtic thim:

Uy ban nhan dan thanh phd B, tinh Pak Lak va 6ng Nguyén D mdi ngudi
phai chiu 300.000 dong tién an phi hanh chinh phac thim nhung dugc khau trir
300.000 déng tam tng an phi da ndp theo Bién lai thu s6 0001557 va 0001555
cung ngay 29/3/2023 cta Cuc Thi hanh an dan sy tinh Pak Lak. Uy ban nhan
dan thanh phd B, tinh Pak Lik va ong Nguyén P di ndp du an phi hanh chinh
phuc tham.
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%E1%BA%BFn
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https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Nguy%E1%BB%85n%20%C4%90%E1%BA%BFn%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201964%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%209,%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20L%E1%BB%A3i,%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t,%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Nguy%E1%BB%85n%20%C4%90%E1%BA%BFn%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201964%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%209,%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20L%E1%BB%A3i,%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t,%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BB%A6y%20ban%20nh%C3%A2n%20d%C3%A2n%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t
https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BB%A6y%20ban%20nh%C3%A2n%20d%C3%A2n%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Nguy%E1%BB%85n%20%C4%90%E1%BA%BFn%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201964%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%209,%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20L%E1%BB%A3i,%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t,%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BB%A6y%20ban%20nh%C3%A2n%20d%C3%A2n%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t
https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BB%A6y%20ban%20nh%C3%A2n%20d%C3%A2n%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Nguy%E1%BB%85n%20%C4%90%E1%BA%BFn%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201964%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%209,%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20L%E1%BB%A3i,%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t,%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BB%A6y%20ban%20nh%C3%A2n%20d%C3%A2n%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t
https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BB%A6y%20ban%20nh%C3%A2n%20d%C3%A2n%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Nguy%E1%BB%85n%20%C4%90%E1%BA%BFn%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201964%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%209,%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20L%E1%BB%A3i,%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t,%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk

3. Cac quyét dinh khac cta ban an so th?lm khong c6 khang cdo, khong bi
khéng nghi c6 hi¢u luc phap luat ké tir ngay hét thoi han khang cdo, khang nghi.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noinhgn: TM. HQI PONG XET XU PHUC THAM
- Toa 4n nhan dan (01 20; THAM PHAN - CHU TQA PHIEN TOA
- VKSNDCC tai Pa Ning; ;

- TAND tinh Dk Lik;

- VKSND tinh ik Lik;

- Cuc THADS tinh ik Lak; (Pa ky)

- Puong su;

- Luu: Véan phong, hd so vu an.

Pham Van Hop
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